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Whitacre | FROM THE EXECUTIVE DIRECTOR

Mental Health Awareness Month 
By Julie Whitacre

In May 1949 the National Association for Mental Health 
(now known as Mental Health America) started Mental 

Health Awareness Month.  For the last 72 years, the month of 
May has been dedicated to raising the awareness and reduc ing 
the stigma of mental or behavioral health issues.   

Even before the COVID-19 pandemic the United States 
was in the midst of a mental health crisis with 20 percent of 
the general population suffering from a behavioral health 
issue. For lawyers, those numbers are even more staggering: 

• Attorneys are 3.6 times more likely to suffer from 
depression than nonlawyers. 

• The suicide rate for lawyers is double that of the  
general population. 

• A recent survey of legal professionals indicated that 
36.4% of respondents had scores consistent with prob -
lematic drink ing; in comparison, scores consistent 
with problematic drinking have been self-reported  
by only 15.4% of surgeons. 

• When compared to the general population, women in 
legal professions had much higher rates of problematic 
drinking (39.5%) than women in the general popula -
tion (19%). 

In honor of Mental Health Awareness Month, and in 
consideration of the distinctive needs of our members, I am 

hap py to announce a new partnership with eHome Counseling 
Group to offer CTLA members face-to-face video counseling 
with licensed mental health therapists who have experience 
working with lawyers.   

eHome is a nationwide virtual counseling network that pro -
vides anytime, anywhere mental health treatment by computer, 
tablet or smartphone.  They provide a convenient, confidential 
and highly effective alternative to traditional office-based 
counseling programs using a HIPAA-compliant, integrated 
platform.  This new member benefit will allow you to partici -
pate counseling sessions from your home or office and avoid 
the time and hassle of driving to a counselor’s office. 

While attorneys may be subject to unique risks for substance 
misuse and relapse, the good news is that they demonstrate 
some of the highest success rates in any specialized population. 
A 2016 longitudinal study reported that 81% of the participants 
who completed their treatment programs maintained sobriety 
for five years posttreatment. 

This job takes its toll on all of us, and it’s important to take 
care of ourselves so that we can take care of our clients and 
each other. I hope you are as excited as I am about this new 
partnership and will go to www.ehomegroup.com/lawyers to 
learn more about the service eHome has available to help 
CTLA member prioritize their mental health.              sss 

 

 

 

. 
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Arckey & Truhlar | EDITOR’S INTRODUCTION

Keeping Pace with Fast  
Changing Employment Law  
and Its Current Applications 
By Thomas Arckey and Robert Truhlar

We always ask ourselves how to keep up and stay ahead 
of the whirlwind of employment information. Help is 

standing by. Read this TRIAL TALK® cover to cover. You 
may; however, only peruse the more than 250 endnotes, lead -
ing you directly to statutory, regulatory and case law citations. 

We can’t ignore the fact that two major employment laws 
became effective on January 1, 2021 in Colorado. Also, the 
pandemic made online technology a greater resource, or 
hazard, than ever previously. New approaches are evolving 
to tackle ongoing issues in the workplace.  

Brian Moore and Rachel Tumin deal with the many facets 
of the Equal Pay for Equal Work Act, effective January 1, 
2021. This is a significant change in Colorado employment 
law. Our advice is for everyone to read the first three para-
graphs of Brian and Rachel’s article, then they will know 
they must read on. 

Rachel Ellis and Michelle Gibson lay out the intricacies 
of the Healthy Families and Workplaces Act. Did you know 
that, beginning January 1, 2021, Colorado employers with 
16 or more employees, and beginning January 1, 2022, all 
Colorado employers will be required to provide paid sick 
leave? How much? How is it calculated and recorded? 
What can this leave be used for, and how is it requested? 
What are the written notice and posting requirements? 
Rachel and Michelle walk us through it. 

Allison Derschang reminds us of the presence of meta-
data in all those documents we prepare and send. Examples 
of the power of discovery when considering what’s below 
the surface (metadata) is both fascinating and a little fright-
ening. Allison provides some comfort by explaining what it 
is all about. 

Sara Maeglin explains “intersectionality” in the world of 
discrimination. “What?” you ask. If you haven’t formulated 
your approach to pleading this concept of bias, you must 
read this article. Sara’s research and practice tips—from 
client intakes to filing complaints—are invaluable. 

Kelli Riley shares her experience with multiple aspects 
of online practicing in employment law. By recounting 
her efforts all the way to a virtual trial, she warns us of 
what glitches are almost sure to be encountered. Kelli de -
scribes practice tips to make the journey for any of us a lit-
tle less bumpy. 

Patricia Bellac presents the use of declaratory judgment 
actions in addressing non-compete agreements.  It is not the 
most common approach we see, but after reading this article, 
you must have it in your tool kit. Patricia presents a real case 
example of the process and its benefits for your clients. 

Kaitlin Spittell gives us the highlights and reasons to read 
an informative 594-page guide to Rule 30(b)(6) depositions. 
Her book review may convince you to order the reference 
before your next 30(b)(6), and especially before your first 
one, if that is the case. You may even learn a thing or two 
you didn’t know just reading the review.  

We thank each of our authors for the hours of work ob -
viously put into this collection of articles. We know that 
remotely meeting and servicing our clients has its draw-
backs. We can’t help but wonder what our clients think. 

This issue’s cover features Spike the dog in a re - 
mote meeting. Photo taken by Christine Breen, Senior 
Associ ate at Truhlar and Truhlar, L.L.P. Hope you enjoy 
the reading.              sss
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The Equal Pay for Equal Work 
Act: A Landmark Change in 
Colorado Employment Law 
By Brian Moore and Rachel Tumin

The General Assembly’s response was to pass the EPEW, 
C.R.S. § 8-5-101, which took effect on January 1, 2021. The 
General Assembly’s objective in passing the EPEW was not 
merely to prohibit intentional pay discrimination, but “to 
close the pay gap in Colorado.”3 In several respects the EPEW 
is modelled on the Equal Pay Act. However, given the Gen -
eral Assembly’s observation that the Equal Pay Act failed to 
accomplish the General Assembly’s ob jective of closing the 
pay gap, it is unsurprising that in several respects the EPEW 
goes further than the Equal Pay Act. First, under the Equal 
Pay Act, once the plaintiff proves a pay disparity, the em -
ployer can avoid liability by proving that the disparity is 
caused by any factor other than sex. Under the EPEW, the 
employer can avoid liability only by proving that the dis -
parity results from one of the specific factors approved by 
the General Assembly. Second, the EPEW loosens the Equal 
Pay Act’s stringent requirements for what constitutes equal 
work. And finally, the EPEW in cludes several addi tional 
prohibitions and mandates aimed at addressing practices 
which, although not directly discri mina tory, are believed to 
contribute to the persistent pay gap. 

II. Overview of Statute 
The EPEW is divided into Part 1 and Part 2. Part 1 is es -

sentially retrospective, addressing the legacies of systemic 
gender-based pay disparities by creating a cause of action 
for such disparities. It also prohibits employers from in quir -
ing into a candidate’s wage history or relying on wage history 
in setting an employee’s pay. Part 2 is focused on creating 
conditions which make it harder for pay disparities to arise, 
by requiring employers to publish promotional opportunities 
and include certain information in job an nounce ments. In 
conjunction with the new law and through its formal rule -
making procedure, the Colorado De part ment of Labor and 
Employment (“CDLE”) published the Equal Pay Trans par -
ency (“EPT”) Rules, establishing standards and enforcements 
for Part 2. Additionally, the CDLE has published Interpre -
tive Notice & Formal Opinion (“INFO”) #9 on Part 2,4 
which is helpful to under standing the agency’s position, 
though it is not binding law. 

The Colorado Equal Pay for Equal Work Act (“EPEW”) 
took effect at the start of this year. If enforced by the 

courts as written, it could bring about the most fundamental 
shift in Colorado employment law—and expansion of em -
ployment related claims—in several decades. Any lawyer 
who even oc casionally advises clients on potential employment 
claims should understand its provisions, as should any law 
firm with employees of its own. 

With the exception of difficult to prove and rarely brought 
disparate impact claims, before the EPEW took effect, dis crim -
ination claims generally have required proof of discriminatory 
intent; i.e., that the plaintiff’s sex or other protected classi -
fication was the reason for the adverse employment action 
that is the subject of the lawsuit. Under the EPEW, no such 
intent is required. The mere fact that an employee is paid less 
than an employee of a different gender for performing sub -
stantially similar work is actionable, and the employer can 
avoid liability only by proving a narrow affirmative defense.  

The potential liabilities created by this statute are a bit mind 
boggling. Consider, for example, an employer that employs 
ten women and ten men in the same position. The employer 
pays one of the women and one of the men more than the 
other eighteen employees, because it made them generous 
offers to lure them away from a leading competitor. It ap pears 
to us that, if the court enforces the EPEW as written, this em -
ployer would simultaneously be liable to nine of the women 
for paying them less than the highly paid man and to nine of 
the men for paying them less than the highly paid woman. 

I. Historical Context and Distinction from  
Equal Pay Act 

In 1963, Congress passed the Equal Pay Act1, which pro -
hibited employers engaged in interstate commerce from 
dis criminating based on sex in the amount they pay to em -
ployees performing essentially identical work. In 2019, the 
Colorado General Assembly observed that, 56 years later, 
“women still earn significantly less than their male counter -
parts for the same work,” with women in Colorado “earn[ing] 
just 86 cents for every dollar men earn.”2 
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A. Part 1: C.R.S. §§ 8-5-101 through 
8-5-104 

Centrally, the EPEW Part 1 codifies 
two sets of employee rights: the first 
with respect to wage discrimination 
and the second with respect to pay 
history. Both focus on “wage rates,” 
which includes all pay and benefits 
received by an employee.5 This def -
inition begs a number of questions 
discussed at the end of this article. 

  1. Gendered Pay Disparities Are 
Wage Discrimination 

The EPEW provides a cause of 
action for wage discrimination under 
circumstances that, previously, would 
not have been actionable. An employee 
meets their burden in establishing a 
claim for wage discrimination where 
they show that they received less com -
pensation, in total, than an employee of 
a different sex received, “for substanti -
ally similar work, regardless of job title, 
based on a composite of skill; effort . . .; 
and responsibility.6 The law notes 
speci fically that “effort” includes con -
siderations of shift work, indicating 
that shift differentials, alone, will not 
give rise to an actionable disparity.7 

“Sex” is defined as “an employee’s 
gender identity.”8 Hence, it appears, as 
examples, that a woman can establish a 
claim by proving she is paid less for sub -
stantially similar work than man and a 
man can establish a claim by prov ing he 
is paid less for substantially similar work 
than a nonbinary person. The definition 
of wage discrimination includes dis -
parities on the basis of sex (i.e., gender 
identity) in combination with disability, 
race, creed, color, sexual orientation, re -
ligion, age, national origin, or ancestry.9  

Under the statute, any such pay 
disparity is defined as illegal discrim -
ination, unless three circumstances are 
present.10 First, the wage disparity 
must be explained entirely by one or 
more of: (i) a seniority system; (ii) a 

merit system; (iii) a system that measures 
earnings by quantity or quality of pro -
duction; (iv) the geographic location 
where the work is performed; (v) 
education, training, or experience, to 
the extent reasonably related to the 
work in question; and (vi) travel, if a 
regular and necessary condition of the 
work performed (collectively, the 
“Permitted Factors”).11 Second, each 
relied-upon Permitted Factor must 
have been applied “reasonably.”12 
Third, the employer must not have 
relied upon wage rate history to justify 
a disparity in current wage rates.13 

The most notable aspect of this por -
tion of the statute is that it seems clearly 
to contemplate that a wage disparity 
that is not motivated by sex, but by 
some other factor not listed specifically 
in the statute, is actionable as “discrimin -
ation.” Consider nepotism: a restaurant 
employs ten line cooks; one of them is 
the niece of the kitchen manager; and 
for no reason other than favoritism, she 
is paid more than the other nine. There 
is no “discrimination” as that term has 
been traditionally understood, but every 
line cook who is not a woman will have 
a cause of action under the EPEW. For 
this reason, it may be helpful to think 
in terms of actionable pay disparities, 
rather than of actionable discrimination. 

  2. Employee Rights Over Wage 
Histories and Information  

Under the EPEW, employers may 
not: seek a candidate’s wage history; use 
an individual’s wage history in set ting 
their current pay; or prohibit employees 
from discussing their compen sation.14 
Wide ranges of conduct are prohibited 
and protected, and best understood by 
reading the exact provi sions within 
this subsection of the EPEW. To take 
one common practice, it appears now to 
be illegal for an employer deliberately 
to match or beat a candidate’s current 
salary in order to recruit them away 

from another firm.15 Requiring an 
employee to sign an agreement which 
would prohibit them from freely 
sharing information re gard ing their 
compensation, with whomever they 
like, also is a violation.16  

This section also includes a number 
of prohibitions on retaliation, discussed 
more below, which essentially prohibit 
an employer from retaliating against an 
employee from asserting any right 
given by Part 1 of the EPEW.17 

  3. Enforcement  
The primary mechanism for enforce -

ment of Part 1 is private judicial action. 
Any person aggrieved by a violation of 
Part 1 has a private cause of action 
which may be pursued in district court. 
These private causes of action are dis -
cussed in Part III of this article. 

The CDLE does not have direct 
enforcement authority over Part 1 of 
the EPEW. However, it is authorized 
to make resources available to 
aggrieved individuals and to offer to 
mediate complaints.18 

The statute also states that “[n]othing 
in this section prevents an aggrieved 
person from filing a charge with the 
Colorado civil rights division pursuant 
to section 24-34-306.”19 That statute, 
however, was not amended to give the 
CCRD jurisdiction over alleged viola -
tions of the EPEW. Accordingly, we 
understand that a person may both file 
a charge with the CCRD alleging pay 
discrimination in violation of the 
Colorado Anti-Discrimination Act and 
a civil action alleging the same pay dis -
parity violated the EPEW, not that the 
CCRD has authority to investigate al -
leged violations of Part 1 of the EPEW. 

B. Part 2: C.R.S. §§ 8-5-201 through 
8-5-203 
Part 2 of the EPEW establishes a 

revolutionary set of requirements for 
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hiring and promoting employees. To 
satisfy these, job opportunities will 
almost always have to be published 
internally before a hiring decision is 
made. The announcement must include 
specific information about the position 
and wage rate (including benefits), as 
well as how employees can apply for 
it.20 Backed by potentially significant 
fines and legal ramifications, employers 
should be sure they understand what 
the law requires prior to making any 
hiring decisions. 

These requirements may seem oner -
ous, but they advance a core policy 
objective of the EPEW. Until now, 
promotions often have occurred via a 
“tap on the shoulder,” with employees 
other than the one pre-selected by man -
agement not even given the opportunity 
to apply. This allows implicit bias to 
act unchecked. The law seeks to com -
bat this by requiring employers to 
announce to every promotional op -
portunity to every employee, so that  
all qualified employees have a chance 
to apply, at least, to better positions—
with better pay.  

  1. Employer Notice Requirements  
of Promotional Opportunities 

Employers must make reasonable 
efforts to publish all promotion 
opportunities to current employees on 
the same day and prior to making a 
promotion decision.21 A “promotion 
opportunity” is an (i) actual or antici -
pated, (ii) vacancy in an existing 
position or creation of a new position, 
which (iii) offers greater compensation, 
benefits, status, duties, or access to 
career advancement than any current 
employee’s position.22  

What job openings trigger the notice 
requirement? Nearly all of them. As 
defined, a promotion opportunity is 
any vacancy or new position—whether 
anticipated or actual—that offers any 
better pay, benefits, responsibilities, or 

access to further opportunities for 
growth than any existing position. 23 It 
does not matter whether the employer 
ultimately fills the position internally 
(i.e., through a promotion) or externally 
(i.e., through a new hire). In effect, 
every position meets this definition, 
unless the employer is hiring to or cre -
ating the lowest position in its ranks. 

Moreover, the posting must be pub -
lished to all employees, even those 
clearly unqualified for the position.24 
Postings can set minimum qualifica -
tions for applicants, but an employer 
cannot limit notices to those employees 
it deems qualified.25 These requirements 
apply whether or not the employer will 
announce the open position publicly. 

As an example, consider a law 
partnership that employs a paralegal 
and an administrative assistant. Wish -
ing to expand their practice, the 
partners decide to create an associate 
attorney position. They have in mind to 
hire a previous law clerk who has been 
recently admitted to the bar. The antici -
pated position is a promotion opportunity 
for either the paralegal or the assistant 
because it offers greater compensation, 
status, duties, and access to career ad -
vancement than their current positions. 
The law partners cannot simply invite 
the former clerk to join the firm with -
out violating the notice requirement. 
To comply with the EPEW, the part -
nership must publish the associate 
attorney job opening to its current 
employees before deciding to hire the 
former clerk. The notice may state that 
a license to practice is a minimum 
qualification; even knowing that no 
current employee will qualify, it must 
still be published.  

Per CDLE guidance, the same will 
be true when a law firm decides to 
offer a long-time associate partnership 
in the firm.26 It does not matter that the 
firm does not have an “opening” for 
partner in the usual sense; that is, if the 
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associate turns down the offer for any 
reason, the firm is not going to look for 
someone else to make a partner. The 
statute does not make such distinctions, 
and the firm must publish to all em -
ployees the “available” position of 
partner in the firm. 

Although it is not expressly stated in 
the EPEW or the EPT Rules, the CDLE 
has taken the position that notices must 
be published sufficiently in advance of 
a hiring decision to allow qualified 
employees to apply.27 An employer 
makes the required “reasonable effort” 
by posting the opportunity in writing, 
by any method(s) reaching all employees 
on the same day.28  

  2. Exceptions to the  
Notice Requirement 

There are a handful of exceptions 
under which a promotional opportunity 
need not be announced to current em -
ployees, at least immediately.29 

The first applies to automatic pro -
motions after a trial period.30 When an 
employer puts in writing that an em -
ployee will be automatically considered 
for a promotion to a specific position, 
within one year of the employee’s 
hiring, no notice is required to promote 
the employee to the specified position.31  

No posting is required for a soon-to-
be-available position that is held by a 
current employee who does not yet 
know of their impending termination.32 
The employer must have a compelling 
need to keep this from the employee, 
other than avoiding the job posting 
requirements.33 If the need for confidenti -
ality ends before the deadline to apply 
to the job, the employer must promptly 
publish a compliant notice.34 In any 
event, the secret may prove hard to keep. 
If an employer tells any employee 
about the opening, it must also inform 
all employees who meet the minimum 
qualifications for the position and all 
employees who have substantially 
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discovering a violation.54 This includes 
a witness to a violation who is not 
them selves injured by it.55 Any deadline 
under the EPT Rules may be extended 
for good cause.56 The CDLE accepts 
both signed and anony mous complaints; 
anonymous complaints do not trigger 
the administrative pro cess and will be 
investigated at the CDLE’s discretion.57 

The CDLE expects complaints and 
employer’s responses to be detailed. 
Complainants should include any rele -
vant documentation they are able to 
provide; the CDLE will cease investi -
gating any complaint that fails the raise 
a reasonable inference of a violation of 
the EPEW Part 2.58 

Each violation of Part 2 is punish -
able by a fine of $500 to $10,000, 
although our experience is that the 
CDLE currently is offering to suspend 
these if the employer promptly cures 
its violations.59 Any number of job 
postings about a single position con -
stitute a single violation.60 The CDLE 
can order employers to comply with the 
EPEW.61 Continued non-compliance 
may be a misdemeanor and carry ad di -
t ional fines of $100 or more, per day.62  

No private cause of action exists 
solely for violation of Part 2. However, 
where a plaintiff brings suit for a vio la -
tion of Part 1, they may also seek relief 
for the employer’s violation of Part 2. 

III. Private Causes of Action 

A. Claims for Pay Disparities 
  1. Elements of the Plaintiff’s Claim 

At its simplest, an employee has a 
claim for wage discrimination under 
the EPEW if they are paid less than an 
employee of a different sex is paid for 
substantially similar work. This is set 
forth in C.R.S. § 8-5-102(1).  

When assessing a possible claim, 
then, the first substantive question is 

simi lar jobs to any other employee being 
notified.35 Whether the first employee 
who learned of the opening and, thus, 
those in substantially similar jobs who 
must be notified are qualified for the 
opportunity is irrelevant. 

Temporary positions, expected to 
last less than six months, do not re quire 
postings.36 If the position may become 
permanent, a posting must be published 
in time for employees to apply to it.37 

Finally, the posting requirement does 
not apply to positions to be per formed 
entirely outside of Colorado.38 Note, 
how ever, that according to the CDLE, 
this exception does not apply to a re -
mote position, presumably because it 
could be performed either within or 
outside the state.39  

  3. Notice Contents 
The EPEW sets out what information 

must be included in internal notices of 
promotional opportunities.40 They must 
include compensation information and 
a general description of all other bene -
fits offered.41 A compensation range is 
acceptable if it is the employer’s good 
faith and reasonable estimate of what it 
expects to pay a hired candidate.42 The 
listing must describe any other compon -
ents of the wage rate, including bonuses, 
commissions, or other forms of com -
pen sation.43 Under the EPT Rules, the 
benefits description must identify all 
major benefits, such as health care, 
retirement, and paid days off, and any 
tax-reportable benefits, but need not 
include minor “perks,” such as use of 
an on-site gym.44 The CDLE interprets 
this last component as requiring a de -
scription of “the nature of these 
bene fits and what they provide, not 
specific details or dollar values[.]”45 
The notice must also include informat -
ion concerning how employees may 
apply for the opportunity.46  

  4. External Job Postings 
Under no circumstances does the 

EPEW require that an employer post a 
job opening to anyone other than its 
existing employees. However, it does 
mandate that any time an employer 
posts a job outside of its organization, 
the posting must include the same 
compensation and benefits information 
discussed in the preceding section.47 
The CDLE has indicated that it will 
broadly construe what will constitute a 
job posting; for example, we expect it 
will include an email to a specialty bar 
or legal association listserv informing 
the group of a job opening.48 Notably, 
the CDLE also takes the position that 
the requirements can be met by includ -
ing in any posting a link to a separate 
page that has the requisite informa -
tion.49 Although a job posting published 
entirely outside Colorado is not subject 
to this requirement, no online posting 
accessible by Colorado residents will 
be deemed to have been published 
entirely outside Colorado.50 

The content mandate is imposed 
only on the employer. CDLE guidance 
confirms that a third party through 
which a job posting is published is not 
subject to penalties for publishing job 
postings that do not comply with the 
requirements.51 

  5. Record Keeping Requirements 

Employers must keep records of job 
descriptions and wage rate histories for 
each employee for the duration of their 
employment and for two years after.52 

  6. Enforcement 
Whereas Part 1 of the EPEW is to 

be enforced primarily through private 
causes of action, the CDLE has pri -
mary enforcement authority over Part 2 
requirements and has set up an admini -
strative process for this purpose.53 Any 
“aggrieved person” can file a complaint 
with the CDLE within one year of 
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good faith and reasonable belief that its 
conduct did not violate the EPEW will 
preclude an award of liquidated dam -
ages for the wage discrimination.76 

To prove this defense, the employer 
must show both that its conduct was in 
good faith and that it had reasonable 
grounds for believing it did not commit 
wage discrimination.77 A pay audit de -
signed to address wage discrimination 
may be evidence that the employer’s 
violation was in good faith.78 The audit 
needs to be “thorough and compre hen -
sive” and conducted “with the specific 
goal of identifying and remedying 
unlawful pay disparities.”79 It must 
also be recent: completed within two 
years prior to the commencement of a 
civil action under the EPEW.80 Audits 
may be costly, but the potential lia bil -
ity may be greater.  

B. Causes of Action for Pay  
History Protections 
Part 1 of the EPEW prohibits em -

ployers from seeking a prospective 
employee’s wage history, relying on 
the prospective employee’s wage his -
tory in setting their compensation, or 
prohibiting employees from dis cus sing 
or disclosing information concerning 
their compensation. A violation of any 
of these provisions will give rise to a 
private cause of action by the aggrieved 
individual. The statute does not set forth 
any affirmative defenses to such claims. 

The first prohibition is more than a 
prohibition on asking job candidates, 
themselves, about their past wage rates: 
as written, the law bans employers 
from taking any steps to find out what 
a prospective employee was previously 
paid. If a prospective hire last worked 
for a friend, do not ask the friend what 
they paid the candidate. 

The second prohibition, on using 
wage history, is perhaps the most 
interesting when examining causes of 
action. Consider a company making an 

Act caselaw), the defendant will be 
liable, unless it carries the burden of 
proving the affirmative defense made 
available under the EPEW. As 
articulated in the statute, that defense 
has four elements.69 

First, the employer must prove that 
the pay disparity is explained by one or 
more of the six Permitted Factors.70 

Second, the employer must show 
that it applied those Permitted Factors 
relied upon in a “reasonable” manner.71 
This in itself represents a significant 
departure from existing law, under 
which the reasonableness of the 
employer’s nondiscriminatory reason 
for acting is irrelevant: “Title VII is not 
violated by the exercise of erroneous 
or even illogical business judgment.”72 

Third, the employer must prove that 
“each [permitted] factor relied on . . . 
accounts for the entire wage rate 
differential.”73 Note that when read 
literally, this effectively would prohibit 
employers ever from relying on two 
permitted factors. If a wage disparity is 
explained both by seniority and by 
performance, then it will not be the 
case that “each . . . accounts for the 
entire” disparity. It seems more likely 
to us that the courts will interpret this 
provision practically to mean that all 
Permitted Factors relied upon, taken 
together, explain the entire disparity. 

Finally, the employer must show that 
it did not rely on compensation history 
to justify a present disparity.74 It is hard 
to see how this will not already have 
been established, if the employer has 
proven that the entire disparity is 
explained by Permitted Factors.  

b. To an Award of  
Liquidated Damages 

Liquidated damages, equal to the 
economic damages, are part of the 
relief available to an employee who 
prevails on an EPEW wage discrimin -
ation claim.75 However, an employer’s 

whether the employee has a compar -
ator of a “different sex.”63 Because the 
EPEW defines “sex” as “an employee’s 
gender identity,” a gender non-conform -
ing employee will have a claim when 
they are compensated less than a cis -
gender colleague as much as a woman 
compensated less than a man has such 
a claim. The same is true in reverse. 

The next question is whether the 
employee and their colleague perform 
“substantially similar work.” Job titles 
are disregarded, and this inquiry looks 
at a composite of skill, effort, and re -
sponsibility.64 In the absence of further 
definition in the EPEW or its related 
rules, expect litigants to look to the 
Equal Pay Act for guidance in com -
paring relative skill, effort, and 
responsibility.65 However, the Equal 
Pay Act requires “equal work on jobs 
the performance of which requires 
equal skill, effort, and responsibility, 
and which are performed under similar 
working conditions.” The EPEW ap -
pears to relax this test at least somewhat, 
so plaintiff’s counsel should not assume 
they are stuck with often stringent 
caselaw under the Equal Pay Act. 

Finally, there is the wage rate itself. 
The EPEW defines “wage rate” into 
two categories, both of which encompass 
the value of all compensation and bene -
fits that the employee receives.66 For 
an employee paid on an hourly basis, 
their wage rate is their hourly compensa -
tion plus the value per hour of all other 
compensation and benefits they receive 
from the employer.67 For an employee 
paid on a salary basis, their wage rate is 
the total of all compensation and ben -
efits they receive from the employer.68  

  2. Defenses Available to  
the Employer  
a. To Liability for  

Wage Discrimination  

Once the plaintiff establishes the 
foregoing elements (referred to as a 
“prima facie case” under Equal Pay 



offer to a candidate currently employed 
by a firm the hiring manager knows to 
pay unusually low salaries. The hiring 
manager might choose to offer the 
candi date less than other new hires, 
as suming it still will be enough to in -
duce the candidate to accept. It appears 
that individual will have a claim under 
the EPEW for the reduced amount of 
their compensation, even if they cannot 
identify a comparator of a different 
gender identity paid more for perform -
ing substantially similar work.81  

C. Claims for Retaliation 
Part 1 of the EPEW also contains a 

number of prohibitions on what may 
collectively referred to as retaliation. 
Drawing on similar provisions in other 
statutes, we assume that a claim for 
retaliation under the EPEW will have 
three elements: that the plaintiff engaged 
in protected activity; that the defendant 

took an adverse action against plaintiff; 
and that the protected activity is the 
reason the defendant took the adverse 
employment action.82 

  1. Protected Activities 
Part 1 of the EPEW specifically 

identifies the following activities as 
protected against retaliation: 

• In the case of a prospective em -
ployee, declining to disclose wage 
rate history; 

• With respect to an employee, 
invok ing Part 1 of the EPEW (to 
be precise, C.R.S. § 8-5-102) on 
anyone’s behalf; 

• With respect to an employee, 
assisting in the enforcement of 
C.R.S. § 8-5-102(2), which con -
tains all of the prohibitions in Part 
1, other than the core prohibition 
against gendered wage dis parities 

(why assisting in the enforce ment 
of that prohibition should not  
re ceive the same protection is 
unclear); and 

• With respect to any person, 
inquiri ng about, disclosing, com -
paring, or otherwise discussing 
an employee’s wage rate.83 

Part 2 of the EPEW does not contain 
a prohibition against retaliation. This 
seems to leave employees vulnerable 
to retaliation for objecting to or other -
wise opposing an employer’s illegal 
refusal to notify employees of promo -
tional opportunities. If confronted with 
that situation, consider a common law 
claim for wrongful termination in 
violation of public policy and/or an 
argument for liberal interpretation of 
the anti-retaliation provisions in Part 1. 
Also note that CDLE regulations 
contain a prohibition on retaliation 
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against individuals for participating in 
an investigation or enforcement action, 
but those regulations do not likely give 
rise to a private cause of action.84 

  2. Prohibited Retaliation 

Employers are prohibited from “dis -
criminating” or “retaliating” against an 
individual for engaging in the first three 
bulleted protected activi ties identified 
above.85 As to the fourth, employers are 
prohibited from either discrimin ating or 
engaging in a specific list of actions, in -
cluding discharging, dis ciplining, or 
threatening the individual.86 

“Retaliation” is not defined in the 
EPEW. It seems likely to be construed 
consistently with the wealth of caselaw 
applying retaliation provisions under 
other employment statutes. That case -
law generally requires a “material 
ad  v erse action” for retaliation to be 
actionable.87 Employer conduct that is 
reasonably likely to deter employees 
from engaging in protected activity is 
materially adverse, regardless of 
whether it actually deters the employee.88 
This may take the form of an ultimate 
employment decision, “such as hiring, 
firing, failing to promote, reassigning 
with different responsibilities, or signif -
icantly changing benefits.”89 Depending 
on the facts of the situation, retaliation 
also may include threats, reprimands, 
negative or lowered evaluations, making 
false reports or spreading untrue rumors 
about the employee, or taking legal 
action against them.90 However, “a mere 
inconvenience or alteration of job 
responsibilities” does not rise to the 
level of a material adverse action.91  

3. Causal Connection 

Finally, the plaintiff must establish a 
causal connection between the pro -
tected activity and the retaliatory act(s).92 
Again looking to existing caselaw under 
other statutes, this may be demon strated 
by direct or indirect evidence, includ ing 
close temporal proximity.93 Generally, 

the plaintiff is required to show that 
they would not have suffered the adverse 
action “but for” having engaged in the 
protected activity.94 

D. Tag-Along Claims for Violation of 
Part 2 of the EPEW 
Although the EPEW does not create 

a standalone cause of action for viola -
tion of Part 2, a plaintiff suing under 
Part 1 may also bring a claim for viola -
tion of Part 2.95 The court may order 
“any appropriate relief” upon finding 
any violation of Part 2.96 If the violation 
is with respect to the record-keeping 
requirements of Part 2, that relief may 
include “a rebuttable presumption that 
records not kept by the employer in 
violation of section 8-5-202 contained 
information favorable to the employee’s 
claim and an instruc tion to the jury that 
failure to keep records can be considered 
evidence that the violation was not 
made in good faith.”97 

E. Remedies and Statute  
of Limitations 
Part 1 of the EPEW contains two 

remedial provisions. One sets forth the 
remedies available for any violation of 
the Part 1.98 The other sets forth in 
greater detail the remedies available 
specifically for a gendered pay disparity.99 

The remedies generally available 
include employment, reinstatement, 
promotion, pay increase, payment of lost 
wage rates, and liquidated damages.100 
In the case of an employee who pre vails 
on a wage disparity claim, economic 
damages will equal the difference be -
tween the amount that the employer 
paid to the employee and the amount 
that the employee would have received 
had there been no violation. In such 
cases, liquidated damages will be in an 
amount equal to economic damages. 101 

The statute does not set forth how 
liquidated damages are to be calculated 
in cases other than pay disparity claims 

under C.R.S. § 8-5-102(1). This raises 
some doubt as to whether liquidated 
damages will in fact be recoverable on 
those other claims.  

Successful plaintiffs will also re -
cover their reasonable costs, including 
attorney fees.102 

Notably absent from the available 
remedies are punitive damages and 
damages for emotional distress or other 
forms of non-economic damage (gen -
erally referred to as “compensatory 
damages” under Title VII and similar 
statutes). For this reason, counsel should 
determine whether a client may also 
have claims under CADA, which pro -
vides both. The EPEW explicitly makes 
additional claims available to plaintiffs, 
seeming to allow stacking of remedies.103 

The statute of limitations on claims 
under Part 1 of the EPEW is two 
years.104 Where the cause of action 
arises from a pay disparity, each pay -
ment tainted by the disparity will start 
a new limitations period.105 Although a 
plaintiff must bring suit within two years 
of the last discriminatory paycheck, 
upon success, they may recover “back 
pay for the entire time the violation 
continues, not to exceed three years.”106 

Either side may demand a jury on all 
claims under the EPEW.107 

IV. Significant Questions Remain 
Although we have risked some 

speculation above as to how the EPEW 
will be construed and enforced by the 
courts, there are some significant 
questions as to which we will not even 
hazard a guess. We raise three of these 
questions below. 

A. Is There a Role for  
Employee Choice? 
One unknown is the role of employee 

choice concerning their benefits and 
even compensation. The statute is 
focused on disparities in “wage rates,” 
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and defines wage rates based on the 
compensation and benefits “received” 
by employees, not made available to 
them. Consider, then, an employee 
who makes no contributions to the 
employer’s 401(k) plan, and therefore 
does not receive the 3% match offered 
by the employer. Is this employee’s 
“wage rate” therefore lower than that 
of an employee who does contribute, 
giving rise to a potentially actionable 
disparity? Under a strict reading of the 
statute, the answer appears to be yes. 
The same issue would arise where an 
employee chooses not to take advan -
tage of a free monthly RTD pass 
offered by their employer. 

The same question arises on a larger 
scale where an employer offers 
employees a choice of compensation 
structure. Consider a law firm that gen -
erally pays associates primarily on a 
salary basis. However, the firm also 
offers sufficiently senior associates the 
option of moving from a salary to a 
structure based on their production and 
origination of fees. Presumably if one 
associate stays on the salary and the 
other moves to the alternative struc -
ture, disparities will result in the 
compensation actually received. Here 
again, if the two attorneys are of differ -
ent gender identities, a strict reading of 
the statute appears to give a claim to 
whichever one winds up receiving a 
lower income, even though the disparity 
resulted entirely from the choices of 
the employees concerned. 

B. Who Will Count as a Comparator? 

The limits of “substantially similar 
work” are likely to be among the first 
tested. In particular, the statute seems 
to us ambiguous as to whether the test 
requires only comparable levels of 
skill, responsibility, etc., or whether it 
requires the specific skills and responsi -
bilities involved to be substantially the 

same. Will a director of accounting be 
an appropriate comparator to a director 
of business development? Potentially: 
if the test requires only comparable 
levels of responsibility and skill, be -
cause both may have comparable levels 
of management responsibility, skill, etc. 
This would represent another dramatic 
change in existing law, if employers 
are required to make deter minations of 
such rough equivalence and pay 
comparably across positions with very 
different functional responsibilities.  

To a lesser extent, questions may 
arise as to what constitutes a “different” 
gender identity. Will a transgender man 
have an actionable claim if he is 
compensated less, for the same job, 
than a cisgender man? Or will in the 
inquiry end at both identifying as men? 

C. Do Employers Need a “System” 
for Everything? 
The statute defines several of the 

Permitted Factors by reference to a 
“system;” for example, an employer 
may defend a pay disparity as based on 
“a merit system.” This wording may 
impose a requirement of structure and 
formality. A small employer may pay 
strong performers more, but not be able 
to point to any systematized process for 
determining who gets how much more. 
Will it still be able to defend based on 
that factor? Does a consistent practice 
suffice or are written policies necessary? 

Questions like these are likely to be 
answered piecemeal. Counsel should 
keep in mind that the legislative his tory 
of the EPEW may be as helpful as look -
ing for cases to analogize. 

V. Conclusion 
The EPEW represents a dramatic 

expansion of the regulation of employ -
ment relationships in Colorado, in an 
attempt by our General Assembly to 
overcome gendered pay disparities that 

have persisted despite several decades 
of anti-discrimination legislation. 
Although in several respects its exact 
contours will not be known until estab -
lished by the courts, it seems likely to 
induce many employers to overhaul 
their compensation structures and pro -
motion processes. In fact, this seems 
to be one aim of the law. Only time 
will tell what extent the statute will 
succeed in reducing the pay gap, but it 
almost certainly will give rise to a 
great many newly viable claims for 
pay discrimination.        sss 
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Colorado’s Healthy Families and Workplace Act was 
signed by Governor Jared Polis on July 14, 2020. This 

bill was a significant victory for Colorado workers. It was 
proposed and implemented during an unprecedented legis -
lative session while Colorado and the nation struggled with 
the uncertainty of the COVID-19 pandemic. Employees’ 
ability to take time away from work to care for themselves, 
or for loved ones, was suddenly an issue at the forefront of 
society. The economy was upended, with some businesses 
shuttered, resulting in record unemployment rates, and others 
were unable to keep up with demand due to manpower or 
supply shortages. Frontline workers were hailed as heroes 
while simultaneously being forced into frightening working 
conditions.1 During this time it was impossible to ignore the 
lack of paid sick leave for service industry and low wage 
workers, who are disproportionately women and people of 
color and among those least likely to have access to paid 
sick time.  

Though the federal government passed temporary emer -
gency paid lead protection for some employees,2 HFWA 
provided Coloradans with immediate relief and set a new 
legislative national standard that will ensure all workers in 
the state have access to paid sick leave, no matter where they 
are employed, by January 1, 2022. HFWA also includes ad -
ditional guidance for future public health emergencies. 

During a whirlwind pandemic legislative session, HFWA 
was crafted and enacted to protect employees now and for 
the future. Employers and employees must learn to navigate 
the ins and outs of this law.  

Benefits to Employees 
Employees can use paid sick leave under HFWA to care 

for themselves personally, or for a family member. A critical 
aspect of this bill lies in the intentionally inclusive defini tion 
of family. Under HFWA, “family member” means: “(a) an 
employee’s immediate family member,” meaning a person 
who is related by blood, marriage, civil union, or adoption; 
“(b) a child to whom the employee stands in loco parentis or 

Colorado’s Healthy Families and 
Workplaces Act (“HFWA”) 

By Rachel E. Ellis and Michelle R. Gibson

a person who stood in loco parentis to the employee when 
the employee was a minor; or (c) a person for whom the 
employee is responsible for providing or arranging health- 
or safety-related care.”3  

Subsection (c) was a last minute compromise after exten -
sive negotiations and proposals. In the end, recognition 
prevailed that in our modern society many individuals love 
and rely upon chosen family where bonds may be nonbio -
logical and lack legal recognition. 

Permissible Reasons for Paid Sick Leave 
An employee may use paid sick leave under HFWA when 

the employee has a mental or physical illness, injury or health 
condition that prevents the employee from working; needs to 
obtain a medical diagnosis, care or treatment of a mental or 
physical illness, injury, or health condition; or needs to ob -
tain preventative medical care.4 An employee can also take 
leave under HFWA when the employee needs to care for a 
family member who has a mental or physical illness, injury, 
or health condition; needs to obtain a medical diagnosis, care, 
or treatment of a mental or physical illness, injury, or health 
condition; or needs to obtain preventative medical care.5 An 
employee may also use paid sick leave under HFWA if either 
the employee or the employee’s family member has been 
the victim of domestic abuse, sexual assault, or harassment 
and the use of leave is to seek medical attention for the em -
ployee or employee’s family member to recover from a 
men tal or physical illness, injury, or health condition caused 
by the domestic abuse, sexual assault, or harassment; obtain 
services from a victim services organization; obtain mental 
health or other counseling; seek relocation due to the domes -
tic abuse, sexual assault, or harassment; or seek legal services 
related to the domestic abuse, sexual assault, or harassment.6  

Nothing in the HFWA is intended to prevent an employer’s 
policy from being more generous than what is required in 
HFWA. HFWA does not require additional leave if an 
employer policy provides fully paid time off for both 
HFWA and non-HFWA purposes (such as sick time and 
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vacation). However, the employer must 
provide to employees in writing in ad -
vance of an actual or anticipated leave 
request that its leave policy provides 
PTO in at least an amount sufficient to 
satisfy HFWA and applicable rules; for 
the same purposes covered by HFWA, 
not a narrower set of purposes; and 
under all the same conditions of HFWA, 
not stricter or more onerous conditions. 
Additional HFWA leave does not need 
to be provided if employees use all their 
PTO for non-HFWA reasons, except 
during a public health emergency 
(discussed below), then an employer 
must still provide supplemental leave.  

Tracking Paid Sick  
Leave Availability 

An employee with unused accrued 
leave, up to 48 hours per year, may 
carry that leave forward for use in a 
later year. However, an employer is not 
required to allow use or accrual of more 
than 48 hours in any one benefit year.7  

An employer may require use of 
HFWA leave in hourly increments and 
may also require or allow smaller in -
crements. If the employer does not 
specify a minimum increment in 
writing, employees may use leave in 
increments of a tenth of an hour.8  

Employers must retain records for 
each employee for a two-year period, 
documenting hours worked, paid sick 
leave accrued, and paid sick leave 
used.9 If an employee requests, the 
employer must provide in writing the 
amount of paid leave the employee has 
available for use and amount of leave 
the employee has already used during 
that benefit year.  

Any agreement to waive an em -
ployee’s rights under HFWA is void.10 
The one exception is that waiver of 
specific paid leave rules in collective 
bargaining agreements that do not 
diminish the amount or availability of 
paid leave are allowed. 

Employers may not retaliate against 
employees who exercise, or attempt to 
exercise, their right to paid leave. A 
“[r]etaliatory personnel action” means: 
(a) The denial of any right guaranteed 
[under HFWA]; or (b) any adverse 
action against an employee for 
exercising any right guaranteed in this 
part 4, including: (I) any threat, 
discipline, discharge, suspension, 
demotion, reduction of hours, or 
reporting or threatening to report an 
employee’s suspected citizenship or 
immigration status or the suspected 
citizenship or immigration status of a 
family member of the employee to a 
federal, state, or local agency; or (II) 
any sanctions against an employee who 
is the recipient of public benefits for 
rights guaranteed [under HFWA]; or 
(III) interference with or punishment 
for participating in or assisting, in any 
manner, an investigation, proceeding, 
or hearing under this Part 4.11 (add 
note: C.R.S. § 8-13.3-402 (10). 

Wage Rates 
Colorado law considers HFWA paid 

leave as wages.12 An employee denied 
paid leave can file a complaint with the 
Colorado Division of Labor Standards 
and Statistics for unpaid wages up to 
$7,500. For amounts over $7,500, or if 
the employee prefers, they can file a 
lawsuit in court after sending the em -
ployer a written demand and giving the 
employer at least 14 days to respond.13  

Overtime-exempt employees accrue 
leave at a rate of 40 hours a week, even 
if they work overtime.14 Non-exempt 
employees accrue paid leave equally 
for all hours worked, overtime or not. 
The leave must be paid at the same 
hourly rate or salary and with the same 
benefits that the employee normally 
earns during hours worked but need 
not include overtime, bonuses, or 
holiday pay.15 Employees ordinarily 
paid less than the full minimum wage 

must receive the full minimum wage 
for leave during which pay is not 
supplemented by tips.16 For employees 
with non-hourly pay, leave must be 
paid at the employee’s regular rate 
(over the 14 days the employee worked 
prior to qualifying for leave), as 
defined by COMPS Order, 7 CCRD 
1103-1, Rule 1.8. For employees paid 
commissions or other sales-based pay, 
they must receive the greater of (1) 
their hourly or salary rate or (2) 
minimum wage.17  

Graduated Implementation 
Sudden implementation of this 

policy in the midst of a pandemic was 
not deemed to be in the best interests 
of businesses in Colorado, and a 
schedule for graduated implementation 
was agreed upon. 

HFWA through December 31, 2020 
The requirements of HFWA prior to 

2021 were different than the current 
requirements. Between July 15, 2020 
and December 31, 2020, HFWA 
required all employers to provide up to 
80 hours of paid sick leave to employees 
whose need for leave fell into one of 
three categories:  

1. Having COVID-19 symptoms 
and seeking a medical 
diagnosis; or 

2. Being ordered by a 
government agent, or advised 
by a health provider, to 
quarantine or isolate due to a 
risk of COVID-19; or 

3. Taking care of someone else 
due to COVID-19 precautions 
(some one in category 2) or a 
child whose school place of 
care or childcare was closed or 
unavailable.18 

All employers, regardless of size, 
were subject to the 2020 require ments 
of HFWA. 
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HFWA January 1, 2021 to 
December 31, 2021 

As of January 1, 2021, the require -
ments of HFWA changed. Now, 
employers must provide one hour of 
paid leave for every 30 hours worked, 
up to 48 hours per year.19 All employers 
with 16 or more employees must pro -
vide this leave in 2021.20 Employees 
begin to accrue leave beginning their 
first day of work.  

HFWA Beginning January 1, 2022 
Beginning January 1, 2022, HFWA 

will apply to all Colorado employers, 
regardless of size.21 

Public Health Emergency  
Supplemental Leave  

During a public health emergency, 
all employers in Colorado, regardless 
of size, must provide each employee 
additional paid leave beyond the nor -
mal requirements of the HFWA. The 
employer must supplement whatever 
HFWA leave the employee accrued 
before the public health emergency 
with enough supplemental leave to 
assure the employee can take leave in 
the following amounts:  

1. For employees who normally 
work 40 or more hours a week, 
80 hours of total leave; and 

2. For employees normally work -
ing under 40 hours a week, the 
greater of the number of hours 
the employee (a) is scheduled 
for work or paid leave in the 
14-day period after the leave 
request or (b) actually worked 
in the 14-day period prior to 
the declaration of the public 
health emergency of the  
leave request.  

On January 1, 2021, Governor Polis 
declared a public health emer gency for 
the ongoing COVID-19 pandemic. 
Therefore, all employers in the state 

are currently required to provide the 
public health emergency supplemental 
leave. Employees retain their accrued 
leave rights during the public health 
emergency. An employee is allowed to 
use the public health emergency sup -
plemental leave before using accrued 
leave, if the reason for the leave would 
qualify for both.22 

Employees are allowed to use this 
supplemental leave for any of the 
following purposes:  

1. Needing to self-isolate due to 
either being diagnosed with or 
having symptoms of COVID-19;  

2. Seeking a diagnosis, treatment, 
or care of such illness (includ -
ing preventative care such as 
vaccination);  

3. Being excluded from work by 
government health official, or 
by an employer, due to the em -
ployee having exposure to, or 
symptoms of, such an illness 
(whether or not actually 
diagnosed);  

4. Being unable to work due to a 
health condition which may 
increase susceptibility or risk 
of such an illness; or  

5. Caring for a child or other 
family member who falls into 
category 1, 2, or 3 or whose 
school, childcare provider, or 
other care provider is unavail -
able, closed, or providing remote 
instruction due to the emergency.  

Leave Documentation 
As HFWA moved through the legis -

lative process, a consistent point of 
discussion was the ability for an em -
ployer to demand some sort of proof 
relating to employee leave use. Ulti -
mately, the legislature was persuaded 
that it is not common for most people 
to seek medical help at the first sign of 
illness. Coupled with the fact that 

procuring a medical opinion almost 
always comes with a price tag, a 
compromise was struck.  

For sick leave taken under Section 
403 of HFWA (non-public health 
emergency leave), HFWA allows an 
employer to require documentation 
from an employee to show the leave is 
for a HFWA purpose. However, there 
are several limits:  

1. If the employee takes 3 or fewer 
consecutive days of leave, the 
employer cannot require docu -
men tation. Docu mentation can 
only be required if leave is four 
or more consec utive days the 
employee would have ordinarily 
worked, not just calendar days.23  

2. Only reasonable documentation 
can be required, not more than 
necessary to show a valid reason 
for the leave.  

    a. For leave related to health-
related needs: If the employee 
received services from a 
provider for the HFWA need, 
a document from the provider 
indicating a HFWA qualify -
ing purpose will suffice. If 
the employee did not receive 
provider services or cannot 
obtain a provider document 
in time or without added 
expense, they can provide in 
their own writing that the 
leave was for a HWFA need.  

    b. For leave related to safety-
related needs (such as 
domes tic abuse, sexual 
assault, or harassment): The 
same rules as 2(a) apply, 
except that an employee 
could also provide a legal 
document indicating a safety 
need for leave.  

    c. Employers may not require 
documents be in any particu -
lar format, be notarized, or 
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signed. Documentation may 
be submitted by any reason -
able method, including 
electronically.  

3. Employers may not require the 
employee to disclose details 
about health or safety informa -
tion. Any information the 
employer receives must be 
treated as confidential medical 
records and kept in separate 
files from other personnel 
documents. The employer may 
not disclose the documentation 
to others unless the employee 
consents in writing in advance.  

4. Documentation cannot be 
required to take the leave. 
Documentation can be required 
as soon as the employee can 
provide it upon return to work 
or separating from employment 
if they do not return, whichever 
is sooner.  

5. If an employer reasonably finds 
the employee’s documenta tion 
deficient, the employer must 
notify the employee within 7 
days of receiving the docu -
mentation, the employee’s 
return to work or separation 
and provide the employee at 
least 7 days to cure the defici -
ency after being notified. The 
employer cannot impose a 
requirement that the employee 
provide more documentation 
than is required under HFWA.  

For sick leave taken under Section 
405 of HFWA (public health emergency 
leave), an employer cannot require 
documentation from the employee 
about why they need to take the leave.24 
For leave taken under this section, an 
employer can require return to work 
documentation if the employer has a 
good faith basis to believe the employee 
was exposed to a contagious disease 
that may persist past the leave.  

Written Notice and  
Posting Requirements 

Employers are required to notify 
employees of their rights under HFWA, 
by displaying a poster, and supplying 
each employee with a written notice.25 
Notably, “[i]f an employer does not 
maintain a physical workplace, or an 
employee teleworks or performs work 
through a web-based platform, the 
employer shall provide the notice re -
quired in this section through electronic 
communication or a conspicuous post -
ing in the web-based platform.”26  

Enforcement 
The enforcement mechanisms in 

HFWA are quite strong. Policy advo -
cates repeatedly stressed the importance 
of motivating compliance with the law 
and providing strong remedies for vio -
lations. The particulars of the pandemic 
shaped this conversation; the benefits 
of responsible isolation to prevent the 
spread of contagions carried more 
weight than typically considered. 

An employer is prohibited from 
retaliating or discriminating against an 
employee or former employee because 
the person has exercised, attempted to 
exercise, or supported the exercise of 
rights under HFWA, including the right 
to request or use paid sick leave; the 
right to file a complaint with the divi -
sion or court or inform any person 
about any employer’s alleged violation; 
the right to participate in an investiga -
tion, hearing, or proceeding or cooperate 
with or assist the division in its investi -
gations of alleged violations; and the 
right to inform any person of the per -
son’s potential rights under HFWA.27   

Additionally, an employer cannot 
count paid sick leave taken by an 
employee pursuant to HFWA as an 
absence that may lead to or result in 
discipline, discharge, demotion, 
suspension, or any other retaliatory 
personnel action against the employee. 

In addition to being generally helpful 
to employees, advocates expect this 
provision will save the livelihoods of 
vulnerable employees subjected to 
harsh attendance point systems. An on-
leave employee cannot be required to 
find a replacement worker while they 
are on leave.28 However, an employer 
is permitted to impose consequences 
for misusing paid leave, dishonesty, or 
other leave related misconduct.29 

The CDLE will investigate each 
claim of denial of paid sick leave in 
violation of HFWA and may investigate 
claims of retaliation. Determinations 
that rights have been violated may 
result in fines, penalties, an order to 
reinstate the employee, lost wages, or 
other remedies.  

Employees may also seek judicial 
review of an agency decision within 35 
days or commence a civil action in 
district court within two years of a 
violation. The damages available are 
backpay, economic damages, and 
liquidated damages in an amount equal 
to the employee’s economic damages, 
plus costs and attorney fees. For 2021, 
these damages are only available 
against employers with sixteen or more 
employees, but as of January 1, 2022 
these damages are available against 
any employer in Colorado.30  

Paid Sick Leave in Other States  
The drafters of Colorado’s HFWA 

drew upon experiences from twelve 
other states plus Washington, D.C., and 
Puerto Rico and secured a final version 
that applies to everyone, has a reason -
able accrual rate, does not require a 
waiting period, and contains a modern 
definition of “family.” 

New York 

New York modernized their paid 
sick leave under the New York State 
Sick Leave Law that went into effect 
on September 30, 2020.31 Under New 
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York’s law, the amount of leave an 
employee is entitled to depends on the 
size of their employer.32 Employees 
who work for employers with fewer 
than five employees and a net income 
of less than $1 million the previous tax 
leave only receive 40 hours of unpaid 
sick leave while employees who work 
for employers with at least 100 
employees must be provided 56 hours 
of paid sick leave.33  

California  
California has had paid sick leave laws 
since 2015. Employees in California 
accrue one hour of paid sick leave for 
every 30 hours worked, or another ap -
proved method.34 An employer may 
cap accrual at 48 hours and cap use at 
3 days or 24 hours, whichever is 
greater, within a 12 month period.35 An 
employee must complete 90 days of 
employment before having access to 
paid sick leave.36 Paid sick leave can 
be used for diagnosis, care, or treat -
ment of an existing health condition of, 
or preventative care for, an employee 
or an employee’s family member. 

Washington  
Washington requires employers 

provide employees one hour of paid 
sick leave for every 40 hours worked.37 
All employees must be provided paid 
sick leave regardless of full-time, part-
time, temporary, or seasonal status. 
There is no cap on the amount of paid 
sick leave hours an employee can accrue. 
Unused paid sick leave balances of 40 
hours of less must carry over from one 
year to the next.38 Employees are 
allowed to use paid sick leave for the 
following reasons: (1) An absence re -
sulting from an employee’s mental or 
physical illness, injury, or health con -
dition; (2) to accommodate the 
employee’s need for medical diagnosis, 
care, or treatment of a mental or 
physical illness, injury, or health 
condition; or an employee’s need for 

preventive medical care; (3) to allow 
the employee to provide care for a 
family member with a mental or 
physical illness, injury, or health 
condition; care of a family member 
who needs medical diagnosis, care, or 
treatment of a mental or physical 
illness, injury, or health condition; or 
care for a family member who needs 
preventive medical care; (4) When the 
employee’s place of business has been 
closed by order of a public official for 
any health-related reason, or when an 
employee’s child’s school or place of 
care has been closed for such a reason. 
(5) An employee is authorized to use 
paid sick leave for absences that 
qualify for leave under the domestic 
violence leave act.39  

Connecticut  
Connecticut was the first state to 

pass paid sick leave laws effective in 
2012.40 The law requires employers 
with 50 or more service workers within 
Connecticut (excluding most manufact -
ur ing establishments and nationally 
chartered tax-exempt organizations) to 
provide service workers up to 40 hours 
of paid leave each year.41 Connecticut 
law defines service worker as an em -
ployee in one of over 60 job titles and 
functions, including restaurant and 
food service workers, front desk per -
sonnel, and security guards.42 Leave is 
accrued at a rate of one hour of paid 
sick leave for each forty hours worked 
by the service worker.43 Service 
workers may use paid sick leave after 
the six hundred eightieth hour (about 
28 1/3 days of work).44 A service 
worker is not entitled to use accrued 
paid sick leave if the worker did not 
work an average of ten or more hours 
per week for the employer in the most 
recent complete quarter.45  

Arizona  
In 2017, Arizona employees began 

accruing paid sick leave. For 

employers with 15 or more employees, 
employees accrue one hour of paid 
sick time for every 30 hours worked 
and employees may not use more than 
40 hours of paid sick year per year 
(unless the employer allows a higher 
limit).46 For employers with fewer than 
15 employees, employees accrue one 
hour of earned paid sick time for every 
30 hours work but employees may not 
use more than 24 hours of paid sick 
time per year (unless the employer 
allows a higher limit).47 An employee 
may use sick time for medical care for 
mental or physical illness, or health 
conditions; circumstances relating to 
public health emergency or communi -
cable disease exposure; or absence due 
to domestic violence.  

Conclusion 
HFWA is a well-crafted policy de -

signed to reshape the baseline for paid 
sick leave. The learning curve may 
persist into 2022, but gradually, Colo -
rado workers and employers will know 
and use the provisions within to craft a 
more equitable future.        sss 
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Introduction 

Parties are increasingly seeking the production of metadata 
during discovery.1 The focus on metadata in litigation has 

be come so ubiquitous that courts are allowing parties more 
and more access to their opponent’s computers.2 In the 
current legal landscape, the importance of understanding 
what meta data is and the role it plays in litigation has 
become increas ingly more important. 

But What Is Metadata? 

Metadata is data about data. The Tenth Circuit defines 
metadata as secondary “data that organize, manage, and 
facilitate the use and understanding of primary data.’”3 
Metadata provides information such as how, when and by 
whom an electronic file “was collected, created, accessed, 
or modified and how it is formatted . . . .”4  Metadata in -
cludes such information as “a file’s name, a file’s location . 
. . , file format or file type, file size, file dates (e.g., creation 
date, date of last data modification, date of last data access, 
and date of last metadata modification), and file 
permissions.”5 

It is imperative that practitioners today have a basic un -
derstanding of what metadata is, how to interpret metadata, 
and when and how metadata will be important to your case. 
By gaining and implementing this basic understanding of 
metadata, attorneys can take proper steps from the outset of 
each case to protect clients, assess risk and potential costs that 
could arise in the case, and streamline discovery of metadata. 

Metadata 101: Understanding the Basics 
Some metadata can be easily found by the average user, 

including file creation and modification dates, file sizes, 
author, and application used to create the file.6 The remain -
ing metadata associated with a file “can be hidden or embedded 
and unavailable to computer users who are not technically 
adept.”7 This type of metadata usually requires an expert to 
review and analyze. Experts may even be needed when it 
comes to metadata that is easily located, such as created 
and modified dates, under certain circumstances.8 

The Importance of Metadata and  
Its Role in Litigation 

By Allison Derschang

Metadata is usually categorized into three main types: 
substantive, system, and embedded.9 Substantive or appli -
ca  tion metadata shows substantive changes made to a file 
by a user, such as prior edits and comments.10 Attorneys 
should pay particular attention to this information when it 
comes to drafting letters, motions, and other pleadings, as 
well as requesting in discovery various drafts of documents 
relevant to the litigation.  

System metadata includes information such as “the author, 
date and time of creation, and the date a document was modi -
fied.”11 This type of metadata can be of particular importance 
in employment cases. System metadata can be especially 
relevant in the employment context “if the authenticity of a 
document is questioned or if establishing who received 
what information and when is important to the claims or 
defenses of a party.”12  

Embedded metadata includes “spreadsheet formulas, hid -
den columns, externally or internally linked files (such as 
sound files), hyperlinks, references and fields, and database 
information.”13 This type of metadata is directly tied to the 
native format of a file. Native format is “the format in which 
the file originally resided on the custodian’s computer or 
server.”14 For example, if a document is created in Microsoft 
Word, the native format is the DOCS file.15 

How to Locate and View Metadata  
Being able to access and review metadata that is easily 

found by the average user can be helpful in analyzing evi -
dence and making determinations on whether additional 
metadata and/or expert analysis of the file is needed. Locat -
ing each type of information is relatively simple in Word, 
Excel, PDF, and email. Though, depending on the version 
of the application, steps to locate metadata may vary.  

To locate metadata for a PDF docu ment, go to File and 
select Properties. A new window will open with a series of 
tabs across the top. The information under the Description 
tab includes created and modified dates, author, file size, 
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and location. More advanced meta data, 
such as Document ID and Instance 
ID,16can be located by clicking Addi -
tional Metadata. The Document ID is 
identical between different versions of 
the same document.17 The Instance ID 
changes when a new version of a file is 
created.18  Additional metadata can be 
found by selecting Tools- Protect-Remove 
Hidden Information. An inspection of 
the document will be run and if metadata 
such as comments or markups are found, 
this information will be listed on the far 
left of the window under Results.   

For a Word Document, to locate the 
metadata, click File in the top right-
hand corner and then select Info. System 
metadata can be found on the far right 
of the screen under Properties.  Substan -
tive metadata can be found by clicking 
Check for Issues. In the dropdown menu 
that appears, select Inspect Document 
and a new window will open. At the 
bottom of the window, click Inspect. 
When the inspection has finished, the 
window will show what types of meta -
data were found in the document.19  

For an email in Outlook, double click 
the email in your inbox. Once the email 
opens, click File and then select Proper -
ties. The important metadata will be at 
the bottom of the window that appears 
and is called Internet headers. To locate 
header information in Gmail, after click -
ing on the email, on the far right at the 
top of the email, there are three vertical 
dots. Select Show Original, and a new 
tab will open that shows the relevant 
metadata for the email, including the 
header. An email header shows the sent 
and received dates as well as “usernames, 
the IP address of the sender, and the . . 
. hash value.”20 Some of this infor ma -
tion, such as dates and email address, 
can be found by reading through the 
information. Other information in the 
header, such as IP address and hash 
value, require a more advanced under -
standing of how to read this metadata. 

In an email chain, the information in 
the header only applies to the most 
recent email in the chain. 

Protecting Privilege 
It is crucial that attorneys under stand 

not only how to view and interpret meta -
data, but also how to remove metadata. 
This is because metadata can contain 
attorney client privileged information or 
attorney work product. Attorneys should 
be vigilant in ensuring that attorney-
drafted documents sent to opposing 
counsel or other third parties do not 
have metadata attached that could in -
clude attorney-client privileged 
information and/or work product. 

Prior to sending a Word document 
to opposing counsel, the court, or a 
witness, the document needs to be 
inspected. First, follow the steps 
outlined above to locate metadata. 
When the inspection has finished, the 
window will show what types of meta -
data are imbedded in the document. If 
metadata has been located, there will 
be an option to “Remove All” for each 
category of metadata. Inspecting the 
document prior to sending will help 
catch redline change or comments that 
still remain in the document.  

It is also important to pay attention 
to whether or not there are other versions 
of the document. After clicking File and 
then Info, the info screen will show if 
there are other versions of the document. 
If there are, click Save As and save the 
document as a new version. This elimi -
nates the issue of opposing counsel 
being able to view other versions of the 
document. It is also prudent to re-
inspect the document just to make sure 
all privileged metadata has been re -
moved from the document.       

For a PDF file, after following the 
steps outlined above, once the in -
spection has been run after clicking 
Remove Hidden Information, any priv -
ileged information can be removed by 

clicking Remove on the left side of the 
window under Status. However, click -
ing remove will delete all metadata of 
the PDF unless under Results, the box 
next to information that does not need 
to be deleted is unchecked. If the box 
next to Metadata under Results is 
checked when Remove is clicked, this 
will delete all the metadata in Proper -
ties under the Description tab and 
Additional Metadata. 

Is the Production of  
Metadata Necessary? 

Metadata is subject to the general 
rules of discovery—if it is relevant, it 
is discoverable. However, most docu -
ments and files produced in discovery 
are not produced in their native format, 
meaning the metadata of the file in 
native format is also not produced. One 
reason is practicality. For example, 
attorney client privileged information 
cannot be redacted from an email 
produced in its native format21 whereas 
this information can be redacted from 
emails converted to PDFs or TIFFs.22  

Producing native formats of docu -
ments is also not required. Courts have 
held that “even if native files are 
requested, it is sufficient to produce 
memoranda, emails, and electronic 
records in PDF or TIFF format ac -
companied by a load file containing 
searchable text and selected metadata.”23 
As long as the information is produced 
in a usable form24 such as an elec tron -
ically searchable PDF and is “paired 
with essential metadata,” the produc -
tion complies with the rules of civil 
procedure.25 However, production of 
native formats of files has been 
ordered when relevant to the case.26 

Ensuring Preservation 
In many cases, it may not ultimately 
matter whether the native format meta -
data has been produced or not. However, 
if metadata becomes relevant in a case, 
it is important that the native format 
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metadata has been preserved. Preserva -
tion of metadata is important for two 
reasons: (1) “protection against inad -
vertent or deliberate modification of 
evidence” and (2) protection against 
allegations that a document is not 
authentic.27 This is why preservation 
needs to be addressed both with your 
client and with the defendant from the 
beginning. In many cases, sending 
preservation letters may be sufficient. 
However, depending on the facts of the 
case, additional steps may be necessary. 

Is instructing your client to not delete 
files or emails or to not destroy electronic 
devices on which files exist sufficient 
to ensure preservation of metadata? 
The answer to this question is fact 
specific. It will be important to know 
the volume of relevant evidence your 
client has. If it’s a relatively small 
amount, additional steps for preservation 
will probably not be necessary. Though, 
it would be prudent to have your client 
send you the files in a format that will 
preserve metadata, such as container iz -
ing them in a zip file28 prior to sending.29  

On the other hand, maybe your client 
has a large volume of documents or 
files or emails in her possession. Maybe 
she used her personal laptop to do work 
for the defendant-employer during her 
employment. In these instances, it may 
be necessary to take additional steps to 
ensure preservation of metadata. One 
such step is to have a mirror image30 
taken of your client’s computer, phone, 
email account, or other database. Having 
a mirror image taken will require hiring 
a forensic computer expert. 

Understanding Alteration  
of Metadata 

While metadata can provide valuable 
information during discovery, it can also 
cause a number of issues that can be 
costly and time consuming to handle. 
This is because not only can metadata 
be deleted, but it can also be altered. 
Some alteration of metadata, such as 
intentionally changing created or modi -
fied dates in documents or changing 
header information in an email requires 
more knowledge than the average 
computer user has and may be difficult 
to detect, let alone prove.  

Other alterations can be inadvertent, 
or unavoidable. The actual process of 
preparing documents and files for pro -
duction changes metadata for documents. 
For example, plaintiff sends her attorney 
a PDF document as an attachment to 
an email. The attorney downloads then 
saves the PDF to the client’s file. Final ly, 
the PDF is bates stamped for produc -
tion. Each time the PDF was modified, 
saved to a new location, or saved as a 
new version, the metadata associated 
with that PDF changed. The bates 
stamped version of the PDF will have 
different metadata than the version 
provided by the client. The table to the 
left demonstrates this issue and how it 
affects metadata.      

The table to the left shows that the 
original version and downloaded (but 
not yet saved) version of the PDF have 
identical metadata. However, once the 
PDF is saved as a new version, the 
created date and the Document ID stay 
the same but the modified date and 
Instance ID change. These changes 
will occur each time a new version of 
the PDF is saved, or a version of the 
PDF is modified.  

Additionally, redacting privileged 
information in a PDF automatically 
creates a new version of the document, 
void of metadata. If the redacted ver sion 
of the PDF is then saved as a different 
version (for example, after bates stamp -
ing) the different version of the redacted 
PDF will no longer have the same Docu -
ment ID as the pre-redaction original 
version or the subsequent versions 
saved prior to the creation of the first 
redacted version. 

Steps to Take as Attorneys to 
Protect Your Clients 

Under many circumstances, altera -
tion or deletion of metadata, either 
inadvertently or intentionally, is benign 
or will not impact a case. For example, 
if a PDF produced in litigation is a scan 
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of the plaintiff’s W-2s, the inadvertent 
changes to the metadata caused by saving 
different versions will have no impact 
on a case. However, in cases where 
authenticity of documents or alteration 
of evidence is in question, even inad -
vertent changes to metadata can cause 
huge problems during the course of 
litigation. So, when it comes to the 
evidence produced by your client, it is 
important to take proactive steps to 
understand what types of evidence 
your client has, what the metadata 
shows, and where the evidence came 
from. This information will help you 
prepare for the role metadata may play 
in the case going forward.  

What Does Your Client Have? 

The first step is relatively straight -
forward. The main focus should be 
determining whether the files are in 
native format or not. This information 
will help determine what metadata your 
client does not have in their possession. 
For example, say your client has rele -
vant PDFs, emails, and Word and Excel 
files. The easy starting place is with the 
Word and Excel files, which are most 
likely already in their native format. 
However, it is important to keep in mind 
that if these files were not created on 
your client’s computer, then, unless 
your client took efforts to preserve the 
metadata when transferring the files to 
her computer, such as zipping the files, 
then the metadata for the files your client 
has will not be the original metadata. 
Having a file in native format does not 
guarantee the file is the original version. 
This is why step three is important.  

The emails may be more complicated. 
If, for example, the emails are not in 
their native format, you now know that 
you do not have the header information 
for the emails. However, you will have 
the metadata for the file type the 
emails were converted into. For the 
PDFs, if they are not in native format, 

you need to know what type of file was 
converted into a PDF so you are aware 
of what metadata is missing. If the PDFs 
started off as Word documents, you now 
know that you do not have the metadata 
from the DOCX file.  

What Does the Metadata Show? 

Once you’ve established the types 
of files your client has, the next step is 
to review the metadata for both the 
native and non-native files. If some 
metadata is irregular or missing31 or all 
metadata has been deleted, this needs 
to be addressed with your client. You 
need to understand why the metadata is 
the way it is and advise your client of 
the potential risks associated with 
missing or irregular metadata. Reviewing 
the metadata can also provide a guide 
as to which files you will need to have 
produced in native format. For example, 
if a Word document was converted to a 
PDF immediately following the creation 
of the Word document, then the differ -
ence between the created and modified 
dates will be negligible. But what if the 
Word document is not converted into a 
PDF until days, months, or years later? 
If the created date of the PDF version 
does not make sense within the context 
of the case, then the native format 
could provide clarity.      

Where Did the Evidence  
Come From? 

While there are many reasons why 
knowing where evidence originated 
from during the course of litigation is 
important, it is critical when questions 
arise regarding the authenticity of a file 
or alteration of evidence. If there are 
allegations that a document is not au -
then tic or allegations that a file’s 
creation date or author is not accurate 
in the metadata, the original file, as it 
exists on the device it was created on, 
will be key. The file original file on the 
original device is not only the best 

evidence, but also essential for authen -
ticating disputed files and metadata. 
Without the original file on the original 
device, it may be impossible to resolve 
the issues surrounding the evidence. 
Establishing on what device, by who, 
and when a file was created provides 
the roadmap to locating the file that 
will provide the necessary answers. 

Conclusion 
Gaining a basic understanding of 

what metadata is, how it works, and 
how to interpret it is invaluable for 
attorneys practicing today. This know -
ledge is crucial for properly advising 
and advocating for clients. Addressing 
metadata from the onset of litigation, 
or even before, provides attorneys with 
necessary insight regarding potential 
risks to clients, costs that could arise 
during litigation, and what discovery is 
needed. Understanding even the basics 
of metadata gives attorneys an edge 
during all stages of a case.       sss 
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Introduction 

In 1989, legal scholar Kimberlé Crenshaw published her 
seminal article on intersectional theory.1 In it, Crenshaw 

explained the consequences when courts (and feminist and 
anti-racist movements) limit identity to single characteristics 
(e.g., Black or white, male or female).2 Centering her article 
on the unique experiences of Black women, Crenshaw high -
lighted how courts historically excluded or limited Black 
women from the full protection of anti-discrimination law, 
either because white women were not so disadvantaged 
(i.e., no sex discrimination) or Black men fared better (i.e., 
no race discrimination).3 Pointedly, Crenshaw argued that 
past conceptualizations of discrimination had been “so 
limited” that “sex and race discrimination have come to be 
defined in terms of the experiences of those who are privileged 
but for their racial or sexual characteristics.”4 And as such, 
Crenshaw concluded that this conceptualization allowed 
courts to ignore the “double-discrimination” Black women 
faced because of their race and their sex and “sometimes…
as Black women—not the sum of race and sex 
discrimination, but as Black women.”5 

Crenshaw, therefore, advocated for an “intersectional” 
approach that embraced the “complexities of compound -
edness” and addressed the unique problems faced by the 
“most disadvantaged” within protected groups.6 The inter -
sectional approach would “plac[e] those who currently are 
marginalized in the center [a]s the most effective way to 
resist efforts to compartmentalize experiences and under -
mine political collective actions.”7 

Thirty plus years have passed since Crenshaw published 
her article. And how courts have handled intersectional dis -
crimination, is, in Crenshaw’s vernacular, “complex,” and 
luckily, evolving. Using Crenshaw’s article as a jumping 
off point, this article has reviewed over forty cases adjudi -
cated across the United States, involving intersectional 
claims or, as more commonly known in caselaw, “plus” 
claims (e.g., “sex plus race” or “sex plus age”). Although 

Intersectional Discrimination and the 
Courts: Pleading Combined Biases  

By Sara N. Maeglin

many plus cases involve sex plus claims that include a non-
protected characteristic, like parenting or marriage, this 
ar ticle focuses only on cases that involve two or more 
protected characteristics, as the law is more settled in the 
former than it is in the latter.8  

As discussed in detail below, in reviewing these intersec -
tional cases, a few practice pointers emerge. First, attorneys 
must articulate all potential bases for discrimination at the 
outset. Second, attorneys should plead intersectionality, as 
an additional or alternative claim. Third, lawyers should ed -
ucate judges on intersectionality. Do not make the mistake 
of assuming your judge understands your client’s intersec -
tional claim, no matter its prevalence in society. Finally, 
lawyers should use new caselaw to support their claims.   

I. Check the boxes. 
This is going to seem obvious, especially to seasoned 

attorneys, but it cannot be overstated: when drafting the 
charge of discrimination (hereafter “Charge”) for your client, 
check any and all protected characteristics that potentially 
apply. Rewinding just a bit, in every consultation, ask your 
potential client about their protected characteristics, even 
those not identified in their pre-consultation phone call or 
web form. Clients, like attorneys, make assumptions about 
why their employer acted in a particular manner—because 
of race, for example—but ultimately, clients do not have all 
of the facts before they meet you in a consultation. So, with 
that in mind, ask important questions about protected 
characteristics in your consultations and document that 
information throughout the administrative process.  

Why is this important? Well, the easiest tool in defense 
counsel’s toolkit is to move to dismiss your case based on 
exhaustion. Title VII of the Civil Rights Act of 1964 (“Title 
VII”)—the current linchpin of intersectionality claims—
mandates that employees file a Charge of Discrimination 
with the Equal Employment Opportunity Commission, or 
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its state equivalent, before filing a law -
suit in court.9 Charges require employees 
to state the protected characteristics 
implicated in their claim(s) of discrimin -
ation. If an employee does not identify 
a certain protected characteristic as their 
basis for discrimination, and then tries 
to bring a claim in court based on the 
omitted protected characteristic, de -
pend ing on the circumstances, defense 
counsel has a decent shot of success -
fully pleading an affirmative defense 
based on failure to exhaust.  

Effective defense counsel will scru -
tinize Charges for potential failure to 
exhaust claims. Indeed, some have 
used this approach in moving to dismiss 
intersectional claims.10 For example, in 
B.K.B. v. Maui Police Department, the 
Ninth Circuit reviewed whether the 
district court properly dismissed plain -
tiff’s sex-based discrimination claims 
where she checked the boxes for “sex” 
and “race,” but her examples through -
out her Charge appeared to support only 
her race claim.11 There, the plaintiff 
argued she exhausted her sex discrim -
ination claim with examples from her 
Charge and pre-complaint question -
naire that supported her intersectional 
claim of race and sex discrimination.12  

Ultimately, the Ninth Circuit agreed 
with the plaintiff. Recognizing that 
Charges must be treated with “utmost 
liberality” because many are drafted 
without knowledge of the “technical -
ities of formal pleading[,]” and that it 
could consider plaintiff’s intersectional 
claim if it was “consistent with the 
plaintiff’s original theory of the case,” 
the court concluded that plaintiff’s sex 
discrimination claim was exhausted 
based, in part, on intersectionality 
theory.13 Specifically, the court agreed 
that some harassment examples from 
plaintiff’s pre-complaint questionnaire 
were based on race and sex, and ac -
know ledged that there were “numerous 
examples in the federal courts where 

harassment because of ‘race’ … 
[included]… behavior deploying sex -
ual or gender-based idioms in order to 
express contempt or ridicule or in order 
to threaten violence.”14 Accordingly, 
the court reversed the district court’s 
order dismissing the plaintiff’s sex 
discrimination claim.15 

Importantly, even though the B.K.B. 
court revived an intersectional claim, 
do not trust other courts to do the same. 
Instead, encourage your clients to check 
any applicable box. That way, you avoid 
inviting a judge to second guess your 
client’s Charge, especially when your 
client is asserting an intersectional claim 
that is rarely accepted (or understood) 
by the courts.  

II. Plead intersectionality,  
strategically  
There is no need to tell you how to 

draft a Complaint. However, when 
pleading intersectional claims, there 
are at least two pitfalls to avoid. First, 
plead intersectionality outright, 
regardless of whether this is your only 
theory of discrimination or your 
alternative theory to a single protected 
characteristic claim. In the “claims for 
relief” section, draft a separate claim 
for relief for the intersectional claim. 
And ensure that the language for the 
intersectional claim is crystal clear, 
using language like “intersectional,” 
“plus,” or at a minimum “and” as in 
“race and sex.”  

Second, use Title VII to protect your 
intersectional claim. Of course, this 
point is moot for claims like race plus 
sex where both protected 
characteristics are covered under Title 
VII. But claims like sex plus age or sex 
plus disability ostensibly implicate 
laws beyond Title VII, such as the Age 
Discrimination in Employment Act 
(“ADEA”) and the Americans with 
Disabilities Act (“ADA”). Indeed, 
courts traditionally decline to move 
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plus cases forward under the ADEA or 
ADA and permit such plus cases only 
through Title VII.16 In Cartee v. Wilbur 
Smith Associates, Inc., 17 one United 
States District Court recognized as 
much, stating: “[N]o United States 
Supreme Court opinion nor any Fourth 
Circuit published opinion appears to 
have explicitly addressed the propriety 
of an age plus suit under the ADEA. 
Moreover, courts that have addressed 
the question have expressly declined to 
extend plus claims to the ADEA.”18 

Most recently, in Frappied v. Affinity 
Gaming Black Hawk, LLC, 19 the Tenth 
Circuit suggested that sex-plus-age 
claims could be pleaded only under 
Title VII, stating:  

Though Affinity appears to argue 
that all discrimination claims with 
some age-related component must 
be brought only under the ADEA, 
the ADEA includes no such require -
 ment. Nothing in the ADEA limits 
a plaintiff’s ability to bring a claim 
under Title VII. To the contrary, by 
passing the ADEA, Congress intend -
ed to broaden protections against 
employ ment discrim ina tion to cover 
older workers . . . It did not intend 
to limit ex isting pro tections provided 
under Title VII.20  

So, if litigating in the Tenth Circuit, 
keep Frappied in mind and connect 
your age-related intersectional claims 
to Title VII. 

In sum, when asserting a plus claim 
involving age or disability in your Com -
plaint, one would be wise to at least 
plead such a claim under Title VII.   

III. Educate your judge. 
Inequality and violence against cer -

tain subgroups, like Black men or 
Asian or Asian-American women, is 
(unfortunately) not new. Even still, we 
cannot take for granted that others 
around us understand this unsurprising 



fact about subgroup treatment. Simi -
larly, you cannot assume judges share 
your knowledge of recent events or 
have drawn the same conclusion from 
them. Importantly, you must remember 
that some judges almost certainly will 
not consider subgroup discrimination if 
allegations of such discrimination are 
neither asserted in the Complaint nor 
subsequent briefs before those judges.  

Simply put, you must educate your 
judges on intersectionality. Seems ob -
vious, right? But many courts dismiss 
intersectional claims because attorneys 
fail to explain how their particular client 
fits within a “most disadvantaged” group. 

To illustrate, courts generally under -
stand the special disadvan tages faced 
by Black women and older women and 
accept claims involving the same. In 
the 1980 case Jefferies v. Harris County 
Community Action Association, 21 the 
Fifth Circuit first recognized intersec tion -
al claims made by Black women, stating:  

The essence of Jefferies’ argu -
ment is that an employer should 
not escape from liability for dis -
crimination against black females 
by a showing that it does not dis -
crim inate against blacks and that 
it does not discriminate against 
females. We agree that discrim -
ination against black females can 
exist even in the absence of 
discrimination about black men 
or white women.22  
Since then, courts, including the 

Tenth Circuit, have relied on Jefferies 
to accept intersectional claims made by 
Black women.23 

And courts have begun to accept 
claims based on the discrimination of 
older women.24 Approval for sex-plus-
age claims under Title VII has gained 
momentum over time.25 Most recently, 
the Tenth Circuit in Frappied, discussed 
above, held that sex-plus-age claims 
were viable under Title VII.26  

Even with the acceptance of claims 
made by Black women and older women, 
courts are reluctant to find “plus” claims 
viable under Title VII when they involve 
less common intersectional claims, un -
less plaintiffs thoroughly explain the 
context of their claims to those courts. 
In fact, this was true in Frappied.27 
There, the court was persuaded by 
research showing older women were 
subjected to “unique discrimination” 
based on sex stereotypes about older 
women. This research influenced the 
court to conclude, in part, that: “if dis -
crimination is targeted more at older 
women than at older men, that differ -
ential treatment is not merely a 
mani f esta tion of ‘stronger’ age discrim -
ination—it is itself a form of sex 
dis crimination aimed at older women.”28 

Elsewhere, intersectional claims 
survive or die based on stereotypes 
about certain subgroups. For example, 
in Kimble v. Wisconsin Department of 
Workforce Development, 29 the district 
court extended the viability of a sex-
plus-race claim to an African-American 
man.30 In doing so, the court acknow -
ledged that “scholars have long 
recognized that black males are subject 
to distinct stereotypes,” like being less 
intelligent than other groups, including 
black females, and having bad tempers.31 
In light of these stereotypes, the court 
held that plaintiff established he was a 
member of a protected class.32  

Similarly, in Craig v. Yale University 
School of Medicine,33 the district court 
determined that the plaintiff, an African-
American male doctor, pleaded a 
cog nizable race-plus claim once he 
explained his differential treatment 
compared to white male doctors (e.g., 
calling him “boy” and failing him for 
surgeries he did not perform) and stereo -
types directed at black men, such as 
historical “social taboos towards African 
American men, particularly when they 
are involved in interpersonal relation -

ships with Caucasian of race and white 
of color women.”34 Where plaintiff’s sex-
only claim would have been dis missed 
because white men were treated favor -
ably, the court allowed the plain tiff to 
move forward with his race-plus claim.35 

Another example is set forth in Lam 
v. University of Hawaii,36 where the 
Ninth Circuit reversed summary judg -
ment on the plaintiff’s sex-plus-race 
discrimination claim after the district 
court impermissibly separated her 
intersectional claim into sex discrim i -
nation and race discrimination claims.37 
Significantly, the court stated that divid -
ing the claim ignored “the particular 
nature” of the plaintiff’s experience as 
an Asian woman. Specifically, that: 
“[l]ike other subclasses under Title VII, 
Asian women are subject to a set of 
stereotypes and assumptions shared 
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neither by Asian men nor by white 
women. In consequence, they may be 
targeted for discrimination ‘even in the 
absence of discrimination against [Asian] 
men or white women.’”38 

But not every court embraces inter -
sectional claims with open arms. In 
Marshall v. AT&T Mobility Services, 
LLC,39 the federal district court rejected 
the plaintiff’s claim of discrimination 
based on his race (white) and sex (male), 
because he had not identified any cases 
within the Fourth Circuit that supported 
a discrimination claim for a white man 
and because the cases that supported 
sex-plus-race claims involved “stereo -
types and assumptions” about subgroups, 
of which plaintiff presented none in his 
case.40 Moreover, in Luce v. Dalton,41 
the district court denied plain tiff’s 
motion to amend the complaint to add 
intersectional claims of being an older 
non-Mormon and an older indi vidual 
with a hearing disability.42 The Luce 
court recognized that unlike Lam, Jeff -
er ies, or Hicks, the plaintiff did not 
explain how his intersectional sub group 
was historically or stereotypically 
treated, stating:  

In addition, and perhaps more 
importantly, the ‘sex-plus’ the -
ories of discrimination are based 
upon a recognition of unique dis -
criminatory biases against certain 
subclasses of individuals under 
Title VII. Unlike African–American 
or Asian women, there can be no 
argument that there are unique 
discriminatory biases against 
older workers with disabilities or 
older non-Mormon workers.43  
Whether you agree with these cases, 

what is clear is that to have a success -
ful, non-typical intersectional claim, 
you must educate your judge about 
why your client, as a member of an 
intersectional group, was marginalized.  

Note, too, that similar to Marshall 
and Luce, some courts hesitate to 

recognize intersectional claims based 
on three or more protected character -
istics. In Anderson v. New York City 
Health and Hospitals Corporation,44 
the United States District Court for the 
Southern District of New York stated 
in a footnote that it would limit the 
plaintiff’s intersectional claim to an 
African-American male, as opposed to 
an older African-American male, be -
cause “this Court is unaware of cases 
in this Circuit that evaluate a plaintiff’s 
intersectional discrimination claim on 
the basis of three or more protected 
characteristics, and [p]laintiff cites to 
none” and “[i]n any event, [p]laintiff 
has also not explained why, in this 
case, this Court should draw a distinc -
tion between African-American males 
and African-American males over 40.”45   

In Johnson v. Napolitano,46 another 
case out of the Southern District of New 
York, the district court also rejected a 
plaintiff’s intersectional claim of being 
an older, dark-skinned, Black male, in 
part because it involved four protected 
characteristics across two statutes.47 
The court appeared befuddled by such 
an intersectional claim, stating:  

Plaintiff would have the court 
create the protected category of 
‘dark-skinned black male of a 
certain age who has pre viously 
spoken out against purportedly 
discriminatory policies.’ But no 
court has cobbled together so 
many protected characteristics as 
a viable subgroup on which to 
establish a prima facie case. As in 
Luce, to avoid judicial legisla tion, 
I decline to do so.48 

While the Anderson and Johnson 
courts declined to stretch the inter -
sectional framework, it is possible that 
part of their hesitation arose from 
plaintiffs’ lack of explanation for why 
additional protected characteristics, 
such as age, put them in a separate 
marginalized group. Apparently, neither 

plaintiff addressed specific stereotypes 
or remarks about their protected char -
acteristics.49 So, even though Anderson 
and Johnson may be discouraging—
some people have three or more 
pro  tected characteristics that place them 
in a marginalized position—attorneys 
should not fear bringing these meritor -
ious, multi- intersectional claims, 
especially if they can tie their client’s 
specific marginalization to stereotypes 
about their subgroup.  

IV. Bolster with Bostock 
The United States Supreme Court’s 

2020 seminal Bostock v. Clayton County, 
Georgia50 decision could be a game 
changer for intersectional claims. Bostock 
furnishes cautious lower courts with a 
more digestible framework for analyz -
ing intersectional claims. And that this 
framework concerns the caus ation 
element for Title VII claims means that 
district courts must confront inter -
sectional claims head on.  

For reference, the Bostock Court 
held that an employer violates Title VII 
when it takes an adverse action against 
an individual based on their protected 
characteristic, regardless of whether 
other factors besides the individual’s 
protected characteristic contributed to 
the decision.50 In other words, the plain -
tiff’s protected characteristic “need not 
be the sole or primary cause of the 
employer’s adverse action.”51 The Court 
further explained that within the context 
of sex discrimination: “If the employer 
intentionally relies in part on an indi -
vidual employee’s sex when deciding to 
discharge the employee—put differently, 
if changing the employee’s sex would 
have yielded a different choice by  
the employer—a statutory violation 
has occurred.”52  

Bostock assists intersectional claims 
because it prevents employers from 
slip ping out of liability when the dis -
criminated against employee does not 
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fit the typical, one-protected-character -
istic model. To demonstrate, you have 
an initial consultation with a woman 
who describes sex, race, and color 
discrimination. She tells you she did 
not receive a promotion because she is 
a darker-complexed Black woman. She 
states that a less-qualified, white man 
and a less-qualified, lighter-complexed 
Black woman received promotions 
instead of her. When she asked the 
hiring committee how they reached 
their decision, they told her she was 
not promoted because it was reported 
she was too direct and confrontational 
with subordinates, she received a lower 
interview score for not answering the 
questions as “quickly” as other candi -
dates, and because her last research 
project was good, but not great.  

Because intersectional claims in volv -
 ing darker-complexed Black women 
are not as common as claims made by 
Black women or older women, you 
should educate your judge on the myriad 
of reports showing disparate treatment 
between lighter and darker complexed 
individuals within the African Ameri -
can community.53  

Then, you should use Bostock to ex -
plain causation. You might argue that 
the hiring committee did not hire your 
client because of stereotypes about 
Black women (i.e., being “direct” and 
“confrontational”). You might also ar gue 
that your client was not hired because 
of stereotypes that women with darker 
skin are less smart than women with 
lighter skin (i.e., not answering as 
“quickly”). With Bostock, so long as 
your client can prove that the stereo -
types about Black women and women 
with darker skin tones each caused her 
employer to fail to promote her, she 
need not choose one of these bases out 
of concern that more than one cause 
would kill her claim. Under Bostock, 
that any one of these charac teristics 
played a role in the employer’s 

promotion decision should be sufficient 
to support a Title VII violation.54  

In fact, in Frappied, the Tenth Circuit 
used Bostock like the aforementioned 
hypothetical. In Frappied, several 
older female plaintiffs claimed they 
were laid off because of their sex and 
age.55 One plaintiff claimed he was laid 
off based on his age alone.56 The Tenth 
Circuit reversed the district court’s 
dismissal of plaintiffs’ sex-plus-age 
claim, finding that it was cognizable 
under Title VII because of past caselaw 
approving intersectional claims and 
because of Bostock.57 With respect to 
Bostock, the Tenth Circuit rationalized 
that the older female plaintiffs needed 
only to prove that they were discrimi -
nated against based in part on their 
sex—that, the outcome would have 
changed if they were a different sex.58 
The Tenth Circuit did not require them, 
as it did in the past, to prove that their 
entire subgroup was treated differently 
than all younger women or all men.59 
Instead, the plaintiffs needed only to 
show they were treated differently than 
a relevant comparator.60 Bostock’s 
expansive reading of causation altered 
the viability of their claim under Title 
VII, especially where, in the past, the 
addition of “plus age” could have 
killed the theory of the case, or the fact 
that a single older man, out of a group 
of favored older men, could have 
ruined the plaintiffs’ prima facie case.  

Frappied evinces that the Tenth 
Cir cuit is willing to approve the 
viability of untested or contentious 
intersec tional claims under Title VII 
by relying on Bostock. 

Conclusion 

We know our clients are not one 
dimensional. And we know that their 
multidimensionality sometimes—like 
in the case of Black women or older 
women—subjects them to discrimi -
nation different and apart from their 
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one-dimensional peers. Knowing all 
this, as lawyers and advocates, we 
must do whatever we can to grow and 
foster these claims. We must identify 
these claims early on. We must support 
them through the administrative process. 
We must strategically bring them be -
fore courts. Even with the best facts, 
we cannot predict how courts will rule 
on our claims. Still, using the tools ad -
dressed in this article, we give our 
clients the best chance to successfully 
prove intersectional claims.   sss 
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Earlier this year, news and the internet broke when a 
senior attorney appeared for a hearing with a cat filter 

on Zoom.1 He was using a different computer than usual, 
and someone had previously been using Zoom on that com -
puter with the filter. The poor attorney couldn’t figure out 
how to turn off the filter, and weakly informed the court 
“I’m not a cat,” but nonetheless said he was ready to pro -
ceed. I applaud him because one year before that incident it 
probably never in a million years crossed his mind as a 
possible nightmare scenario he would have to endure as an 
attorney. Waking in a cold sweat dreaming of having to take 
the bar exam without studying used to be my worst lawyer 
dream. Now we get to imagine lawyer cat. 

In July 2020, I did my first virtual trial. It was a circus, 
and I want to share my experience with you so that when 
you have a virtual hearing, deposition, or trial, as seems 
inevitable in our post-pandemic legal world, you can learn 
from the foibles and perfect your practice. My case was a 
civil wage theft matter and a trial to the court, but even crim -
inal proceedings are going virtual and hybrid across the 
country for both bench trials and jury trials. On March 16, 
2020, Colorado Supreme Court Justice Coats issued an or -
der concerning all Colorado courts, stating that all courts 
should make every effort to “facilitate work from remote 
locations and to minimize or eliminate in-person proceed -
ings and contact.”2 Since the beginning of 2021, several 
courts have moved toward reopening, resuming limited 
jury trials, but continue to limit in-person proceedings to 
the highest priority matters.3  

Start with the notice. If you are drafting the notice, de -
tail is key. Describe the platform the participants will use. 
Clari fy what parties can attend. In this virtual world, I have 
many more non-party participants sitting in on depositions 
and hearings. If you are worried about witness sequestration, 
you need to get the jump on that. In my notices, I request 
the noticed party contact my office to provide email so that 
I can send the video conferencing details, rather than in -
cluding those with the notice. This has helped me have a 
line in to the witness by having that electronic communi -
cation with them. 

The Realities of a Virtual Trial:  
Tips for Your Success 
By Kelli Riley

You should over-prepare. Look at the notice of deposition, 
hearing or trial and see what video-conferencing platform 
will be used. Download the application and practice using it 
both yourself (recruit a colleague or friend) and with your 
client. Practice uploading and sharing exhibits, practice 
muting yourself and stopping your video. Practice with the 
technology you will be using the day of the hearing. 

Discuss prior to the deposition or hearing what the parties 
will do if there is an issue with technology that cannot be 
fixed. You might be thinking that you are very tech savvy, 
and this won’t happen to you. In my trial, opposing counsel 
and I were both millennials, and my opposing counsel could 
not get her exhibits to show to save her life. She grew frus -
trated, and we all waited staring at her on screen. Finally, 
after what probably felt like hours to her, the judge suggested 
a five-minute recess. Before muting herself or stopping her 
video, counsel dropped a loud and colorful expletive on 
record for all to hear before the judge muted her. Opposing 
counsel never did figure out how to share the exhibits, and 
the solution the court landed on was delegating the task of 
sharing opposing counsel's exibits during the entire trial to 
me. This was objec tively unreasonable, interfered with my 
abil ity to focus on prosecuting my case, and contributed to 
the chaos of the experience. Avoid this and come up with a 
plan. One option should definitely include rescheduling if 
that is reasonable.  

The other obvious question is how do you get everyone 
there at the right time and place? I created very detailed 
notices and subpoenas, and one of my witnesses still showed 
up at the courthouse the day of trial. I even called him the 
day before and told him how to call in or sign into the video 
conferencing platform. Just like in-person trial, plan for the 
unexpected. The court alerted all parties and counsel that 
the witness was there in person, and together we navigated 
having him call in. It was a minor blip.  

The other consideration I learned to factor into my notices 
for virtual hearings is to control the witness’s environment. 
My notice advises them to be in a private room with a 
closed door. They should be alone in the room; they need 



to be able to testify without wearing a 
mask; and they need to have no notes, 
no apps or programs open other than the 
video-conferencing app. They cannot 
use their cell phones dur ing the hearing, 
deposition, or trial ex cept during breaks. 
During my trial, the defendant answer -
ed a cell phone call during examination 
of another wit ness, was not muted, and 
despite repeated commands from the 
judge to end the call immediately, pro -
ceeded to take his call on the record for 
three minutes, interrupt ing trial. Re cently 
a human resources director sat in to 
observe the deposition of a super visor. 
At the begininng of the deposition, she 
was driving. Then she was at home 
with young children who were in and 
out of the screen while she was yelling 
to someone off screen—all with her 
video on. It was incredibly distracting, 
but also not the kind of thing you want 
to interrupt a witness to say “Hey, stop 
that!” To mitigate this, integrate as much 
of this information into your notice as 
possible, and get stipulations with 
opposing counsel. 

Consider whether your witnesses 
can participate by video and if you 
need to be able to see their faces. For 
key witnesses, especially for your client, 
make arrange ments that include ensuring 
they have access to technology and back 
up technology with video capability 
and the application to use the court’s 
plat form; practice using the technology 
and the backup technology; secure 
their location where they will testify so 
that it is free from distractions or inter -
ruptions; and secure internet access 
that is dependable and sufficient band -
width for the hearing. If necessary, you 
may need to bring them to your office 
conference room, or as a last resort, 
phone a friend to get access to these 
resources. I had my client prac tice on 
WebEx the day before, in the room she 
would use, on the device she would 
use, and we discovered her barking 

dogs could still be heard. We planned 
for the dogs for the day of trial. 

Don’t let the fact that you are not in 
a formal courtroom setting let you get 
sloppy or too relaxed. Set up your Zoom-
worthy background, especially if you 
will not be at your official office. En -
sure there is proper lighting on, and not 
behind, your face. It is very distracting 
for everyone if you are in dark shadows 
or there is blinding afternoon sun com -
ing over your shoulder. Amazon has 
many options for ring lights that do 
wonders to brighten you up and make 
you look polished even when you are 
weary after trial prep.4 There should be 
pleasant, but not distracting décor on 
the wall behind you. For my home of -
fice, I bought a folding screen with an 
artful print on it. Apparently, it doesn’t 
go without saying—do not appear for 
court or depositions from bed or next 
to the pool.5 

Probably the single most important 
thing you need for your remote appear -
ance is to be heard so that you can make 
a proper record. I have not personally 
had any issue with using the speaker 
and microphone on my computer. A 
colleague, however, recently informed 
me of the travails of appellate work in 
the remote-court-appearances world. 
She said the transcripts that she is work -
ing with are indecipherable because the 
courts frequently no longer use live 
court reporters, and the recordings 
often do not capture the barely audible 
voices of parties, witnesses, and coun -
sel. If you want to be absolutely certain 
you will be heard, you can invest a 
small sum in an external microphone 
and headset. The headset helps reduce 
noise interference. Don’t forget to do a 
sound check with everyone each time 
you begin a new session. You may also 
consider hiring a court reporter for 
your trial if you want to be certain you 
are making a clear record.  

Now that you’ve ensured that your 
remote courtroom is ready, enjoy the 
benefits of being free from the re -
strictions of a courtroom and create an 
ideal environment for trial work. Line 
up all your outlines and hard copies of 
any notes or exhibits you want to use. I 
created a folder on my desktop exclu -
sively for the trial with all the documents 
I needed to access and had only that 
folder open during my trial. Stock up 
your office with snacks and drinks for 
the marathon ahead. Get that latte that 
a cranky judge would never let you 
have in court! 

So, the day of your hearing or trial 
is here. You’ve prepared, you’ve prac -
ticed, and you’ve ensured no technology 
problems. What could go wrong? Now 
that you aren’t in front of a judge, all in 
the same room, there is a lot of room 
for mischief. Be sure to make a record 
of what can’t be heard—video that 
freezes or goes out, witnesses who have 
other people come into view of the cam -
era or leave the room, witnesses who 
appear to be reading notes or looking 
at their phone, etc. You will also have 
to think about how to commun icate 
with the court. If you are in trial, 
especially if it is a jury trial that is fully 
or partially virtual, you’ll need to 
navigate sidebar conversations with the 
judge and opposing counsel out of 
earshot of the jury. If you are doing a 
deposition, be thinking about the fact 
that many of the courts have modified 
schedules or are working remotely and 
it may be difficult to get a judge on the 
line to resolve a dispute. This may cut 
both ways. Anticipate issues and confer 
on them with opposing counsel ahead 
of time to see they can be headed off at 
the pass. For example, I recently had 
an issue with the time limitation of 
depositions at 5:45 pm during a deposi -
tion. Of course, we couldn’t get the 
court on the line. Now, I get opposing 
counsel to stipulate to a resolution to 
this issue ahead of time. 
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If you are having a hearing or trial 
before the court, contact the clerk and 
ask if the court still expects counsel to 
rise to address the court. You didn’t 
think of that, did you? I have not had a 
single judicial officer request it, but I 
have automatically started to rise out 
of my chair to make an objection. I 
have also heard that some courts ask 
for that decorum, so err on the side of 
caution. On that note, it is strange giving 
argument sitting down, rather than from 
a podium. Prepare that way and get a 
feel for it. Practice your hand motions 
and see how they look on camera. If you 
look odd, try moving back so that more 
of your body is in the camera view. 

When it comes to presenting your 
arguments and questioning witnesses, 
you want to have meaningful con nec -
tion with the court even if you are miles 
away. To make it appear as though you 
are making eye contact with a person, 
focus on the small camera lens on your 
laptop or desktop computer screen, or 
your webcam. It is easy to get distracted 
by looking at the participants, but just 
as you might engage someone to watch 
the judge or jury for in person trial, 
con sider doing the same in the virtual 
setting, and keep your focus on your 
audience, by looking primarily at the 
camera. Also have your witnesses prac -
tice speaking directly to their camera 
lens. One of the witnesses at my trial 
had the camera looking directly up his 
nose, which is really hard to take seri -
ously. I use a stack of books to adjust 
the height of my laptop, tablet, desktop, 
or webcam so that the camera is at eye 
level. I’ll say it again: practice with 
your equipment. Make sure that your 
camera is focused on you and that you 
are comfortable for a long day or days 
of trial. If the platform allows it, turn 
off your self-view (this can usually be 
found in the settings) to avoid being 
distracted by your own appearance. 
This is shown to improve your focus.6 

Communicating with your own client 
is also complicated by this virtual plat -
form. I have seen counsel opt to have 
their clients with them in their office 
for the hearing, deposition, or trial, 
which you may elect to do for strategic 
reasons, such as better communication 
or access to technology. For health and 
safety reasons for you or your client, 
this may not work for you. There are, 
of course, benefits to virtual trial in 
cases such as mine where my client 
and the court were in Glenwood Springs 
and my office is in Greeley. I was able 
to save my client hundreds of dollars in 
travel expenses. Recently, my client in 
another case was deposed while she was 
in Hawaii, and all other parties, oppos -
ing counsel, and I were in Colorado. 
However, we were also not able to 
write notes to each other during testi -
mony or talk freely during breaks as 
easily. I did advise my clients, as should 
you, not to use the chat func tion of the 
video-conferencing platform to communi -
cate with me be cause the trial was being 
recorded and those chats are included in 
the recording. Instead, we texted and 
had phone calls on my private line. 
While it is not vastly different than trial 
or depositions in person, you don’t get 
much of a break because you are com -
municating with your client during all 
of your “breaks.” If you have a legiti -
mate need for more rest throughout the 
day, plan for it and ask for it. You prob -
ably aren’t the only one who will be 
tired. Zoom fatigue is real.7 Take shorter 
and more frequent breaks to avoid atten -
tion fatigue. If your physical or mental 
health needs that time to decompress, 
remem ber to take care of yourself. 

The actual examination of witnesses 
feels comfortable and easy compared 
to the setup, but it is no time to relax. 
Plan case presentations that communi -
cate your essential case and avoid 
anything extraneous or redundant. This 
will keep your witness on track, your 

factfinder engaged, and your case mov -
ing along smoothly. Keep in mind you’ll 
need to prepare your exhibits differ -
ently to be more accessible. There will 
be no five-inch binder of documents to 
flip through. You’ll need to walk 
through exhibits by scrolling on a 
screen, which can be obnoxious at 
best. You will also likely encounter 
hurdles trying to upload large exhibits. 
Instead, prepare bite-size portions of 
the documents that you plan to lead 
your witnesses through. Practice 
paging through them, practice high -
lighting them, practice annotating 
them, and practice enlarg ing or zoom -
ing in on the platform you will use for 
the hearing. There are software systems 
that can aid you with presenting ex hi -
bits, ranging from low-end-cost Adobe 
Acrobat Pro8 to high-end-but-slick 
Veritext Exhibit Share.9 I use Adobe and 
have been very happy with it. 

For working with exhibits, I would 
recommend, if the option is available to 
you, to have an exhibit helper. I have 
seen this used in virtual depositions, 
and this can be a useful way to free up 
the attorney to focus on examining the 
witnesses rather than fumbling with the 
technology. This can be a paralegal, 
co-counsel, or anyone you can recruit 
for the task that is reasonably versed in 
your exhibits and in the technology. 
Again I encourage you to practice and 
prepare. This includes preparing for a 
backup plan in case your helper falls ill 
or has an emergency on the day of trial. 
Having gone through various 
depositions and a trial handling the 
exhibits myself, it is cumbersome to 
keep track of them, mark them, and be 
charged with getting them to the court 
or court reporter after a long day.  

Take advantage of the fact that the 
witnesses are likely in a space where 
they are comfortable and may be more 
likely to be cooperative. Many witnesses 
are in their own homes, with a warm 
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cup of coffee and in comfortable clothes 
instead of stuffy suits. We know relaxed 
witnesses are more forthcoming. Inter -
lacing key admissions between softball 
questions is more effective when your 
witness is already at ease. The converse 
is that you—on a screen—have all the 
re latability of a robot. Make extra effort 
to imbue humanity into your time with 
the witness, the court, and the support 
staff. Don’t go overboard sharing your 
whole life story, but if you share genu -
inely and candidly about how weird 
this is for you and how weird you are 
sure it is for everyone, it will make 
your audience more comfortable. Trial 
is hard for everyone without the added 
element of a global pandemic, and it’s 
ok to say so. 

The final thing I do in depositions 
and trial before releasing a witness is 
go through all my notes, and at the end 
of my outline, I always put the prima 
facie case I need to prove as a check 
list of sorts. Did I get what I needed 
from this witness to prove my prima 

facie case? As you make your plan, 
keep in mind that your head will be 
spinning with all the novelty, the tech -
nology issues, the hiccups, and somehow 
you still have to show up and be an 
attorney in a global pandemic today. I 
hope this article will help you prepare 
for all the expected and unexpected 
departures from trial as we knew it 
before 2020, but remember, the call of 
serving as a trial attorney is still getting 
justice for your client. Keep your eye 
on the prize. Don’t let zoom fatigue 
derail you from the most important 
duty, which is the duty to the client. 
You got this!          sss 

Kelli Riley is an employment attorney in 
Northern Colorado. She enjoys advo-
cating for women’s rights in and out of 
the workplace, cooking, paper crafting, 
and running. 
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 1  www.youtube.com/watch?v=TDNP-
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Court/Filing%20Information/COVID-
19%20Order%2016Mar2020.pdf. 
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Last year, our law firm participated in a declaratory 
judg ment proceeding in which the question of the 

enforceability of a non-compete agreement was resolved 
on motion for declaratory judgment before any discovery 
was taken by either side. Particularly in a case where a 
former employee is threatened with an injunction, or her 
new employer is possibly liable for damages, resolving 
this controversy quickly and efficiently is in the interests 
of all parties. Employees and their future employers want 
a definitive answer to the question of whether a non-
compete agreement is enforceable, and this question is 
urgent in terms of the employees’ future employment. 
This article covers how the declaratory judgment trial 
experience proceeded in our case, the legal standards for 
the proceedings, and the substantive law regarding non-
compete agreements in Colorado.  

In recent years, there has been a trend toward requiring 
all employees of an organization to sign non-competes—
even low wage workers with no managerial authority—which 
agreements prevent them from obtaining future employment. 
Attorneys General from New York and Illinois, among others, 
have successfully obtained injunctive relief in the most griev -
ous of cases, on behalf of those workers.1 

Summary of Recent District Court Case  

Our firm represented a physician assistant who had prac -
ticed exclusively in dermatology for nearly 20 years.2 She 
had been employed with a locally based dermatology prac -
tice in Colorado for over ten years before her practice was 
purchased by a national practice group which required her 
to sign a non-compete as a condition of continuing employ -
ment. She was later transferred to a practice in a remote, 
rural area, where she relocated with her family. Her work at 
her former employer consisted almost exclusively of prac -
ticing her craft as a physician assistant; she was only very 
occasionally involved in any marketing or firm manage -
ment activities. Eventually, she was laid off from that 
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practice for lack of work, and in order to support her family 
without having to move, she sought and accepted work 
with another dermatology practice that was within the 50-
mile radius proscribed by her non-compete agreement.  

After issuance of cease-and-desist letters, her former 
employer sued our client and her new employer, who was 
separately represented. The employee was sued for breach 
of her non-compete agreement and her new employer was 
sued for tortious interference with contractual relations. An 
injunction against competition was not expressly pled, how -
ever significant damages were sought against both defendants. 
The initial complaint was filed in late November 2019. 
Answers and counterclaims were filed in January 2020, 
including counterclaims for declaratory judgment.  

Counsel for the new employer worked with us to obtain 
declaratory judgment in our mutual favor, declaring the non-
compete agreement to be unenforceable against our client.  

The non-compete defense strategy centered around ob -
taining a speedy hearing on the counterclaims for declaratory 
judgment pursuant to C.R.C.P. 57(m),3 We requested the 
Court’s guidance as to how to advance this issue on the 
court’s calendar. In early March 2020, the Court issued an 
order requiring that we file a separate motion for declaratory 
judgment, which was filed jointly with counsel for her new 
employer in late March 2020.  

The Court held an evidentiary hearing via Web Ex over 
two separate full days, in May and June 2020. Witnesses 
included the leaders of both medical practices at issue, our 
employee client, three patients who had been treated at both 
locations and had sought out our client’s services at her new 
employer, for various reasons, and administrators from both 
employers. The Court also received approximately 100 ex -
hibits, the majority of which were stipulated. 

Even with delays due to COVID and the need to hold hear -
ings over multiple days and months, the case was resolved in 
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around nine months without the need 
for any discovery. Thus, the declaratory 
judgment proceedings led to final 
resolution in a speedier and more 
economical way than if the case had 
proceeded through discovery and trial.  

Legal Authority Regarding  
Non-Compete Agreements  
in Colorado 

Colo. Rev. Stat. § 8-2-113, titled 
“Unlawful to intimidate worker – 
agreement not to compete” states, in 
relevant part: 

(2) Any covenant not to compete 
which restricts the right of any 
per  son to receive compensa tion 
for performance of skilled or un -
skilled labor for any employer shall 
be void, but this subsection (2) shall 
not apply to: 

  (a) any contract for the pur -
chase and sale of a business 
or the assets of  a business; 

  (b) protection of trade secrets; 

  (c) providing for recovery of 
the expense of educating and 
training an employee who has 
served an employer for a 
period of less than two years; 

  (d) Executive management  
per sonnel and officers and 
employees who constitute 
professional staff to executive 
and management personnel. 

These exceptions are intended to 
be narrowly construed.4 

Under Colorado law, a non-compete 
covenant is considered void ab initio 
unless one of the above exceptions is 
established by the party seeking to 
enforce the non-compete.5 The most 
commonly applicable exceptions are 
discussed in more detail below. A 
covenant that qualifies under one of 
these exceptions must also be reason -
able in terms of duration and geographic 

scope.6 To determine reasonableness, 
the court must examine the terms and 
circumstances of each case,7 and there -
by determine whether the re quirements: 
1) are reasonable; 2) do not impose un -
due hardship on a party; and 3) are no 
greater than necessary to afford the 
required protection.8 Any restriction 
must be reasonably related to the acti -
vi ties performed by the former employee 
and cannot restrict an employee from 
performing activities that are not re -
lated to the employment. That said, it 
is difficult for an employee to prevail 
on a non-compete case by arguing that 
the covenant is overbroad or unreason -
able. There are no reported cases 
rejecting a duration of five years or 
less, few that discuss the proper scope 
of restricted business activities and the 
only cases in which a covenant not to 
compete that was enforceable was 
found to be unreasonable are cases in 
which the court narrowed the geo -
graph ical scope of a customer-facing 
employees’ non-compete.9 

The determination of whether a non-
compete is enforceable is made based 
on the position held at the time of sign -
ing. If an employee does not qualify 
under one of the exceptions to the non-
compete statute based on their position 
at the time of signing the non-compete, 
it is void ab initio and cannot be revived 
if the employee is later promoted.10 In 
that situation, a new non-compete must 
be signed.   

An agreement that only proscribes 
active solicitation of current employees 
of a former employer is valid in Colo -
rado and may be enforced even if none 
of the exceptions to the non-compete 
statute apply.11 

Which Law Applies? 
Larger, nationally based employers 

are more likely to require that employees 
sign non-compete agreements. Those 
agreements often specify that they are 

subject to choices of law and venue 
other than in Colorado. In most states, 
any restrictive covenant may be 
enforced if it is reasonable; Colorado is 
in the minority of states that have 
enacted statutory restrictions on non-
competes.12 An employee living and 
working in Colorado may be entitled to 
the benefit of Colorado’s law limiting 
restrictive covenants despite contrary 
contractual language contained in the 
non-compete agreement. The questions 
considered by the court in this situation 
are whether the application of the law 
of the chosen venue would be contrary 
to a fundamental policy of Colorado 
and whether Colorado has a materially 
greater interest in the issue.13 Colorado 
has a fundamental policy of voiding 
noncompete provisions that do not fall 
within one of the statutory exceptions, 
and is “clearly different” than that of 
other states, such as New Jersey, which 
will enforce any restrictive covenant 
that is reasonable.14 

Colorado’s Non-Compete 
Statute Also Precludes Non-
Solicitation Agreements 

In Phoenix Capital v. Dowell, the 
Colorado Court of Appeals considered 
whether an agreement by an employee 
to not solicit customers of the former 
employer was, by itself, enforceable 
even if an employee could not other -
wise be subjected to a non-compete 
agreement due to statutory limitations. 
There, the employee signed a one-year 
agreement that precluded him from 
competing with his employer OR 
soliciting its customers, at a time when 
he did not hold a management position 
at the company. He was later promoted 
but not asked to sign a new agreement.15 
The Phoenix case resulted in two 
important rulings. First, the validity of 
a restrictive covenant is determined at 
the time of signing and if the employee 
at issue may not be bound by a non-
compete at that time, the covenant may 
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not be later revived by a subsequent 
promotion or otherwise.16 The second 
important ruling is that if an employee 
does not fall under one of the four 
statutory exceptions to Colorado’s non-
compete statute, then that employee 
may not be enjoined from soliciting 
customers because the non-solicitation 
clause also has the effect of restricting 
a former employee’s ability to work for 
a new employer and is a restraint of 
trade. Thus, an employee who may not 
be bound by a non-compete agreement 
under Colorado law is free to both 
actively and passively solicit customers 
of the former employer, provided that 
the employee does not use the em ployer’s 
trade secrets to do so.17 

Distinction Between Temporary 
Restraining Order and 
Declaratory Judgment 

Many Colorado non-compete cases 
begin with a motion for temporary 
restraining order (“TRO”). A motion 
for TRO may also be made early in the 
proceedings and if granted, permits the 
court to temporarily order relief related 
to the restrictive covenant (typically, to 
enjoin competition by enforcing the 
non-compete). A preliminary injunction 
will not be issued unless the trial court 
finds that the moving party has demon -
strated each of the following six factors: 
(1) the moving party has a reasonable 
probability of success on the merits; 
(2) a danger of real, immediate, and 
irreparable injury exists that may be 
prevented by injunctive relief; (3) the 
moving party has no plain, speedy, and 
adequate remedy at law; (4) the granting 
of a preliminary injunction will not 
dis serve the public interest; (5) the 
balance of equities favors granting the 
injunction; and (6) the injunction will 
preserve the status quo pending a trial 
on the merits.18 Thus, a TRO holds the 
party seeking this relief to a consider -
ably higher standard than is otherwise 
applicable AND is only a temporary 

remedy, pending and anticipating that 
the parties will engage in discovery 
and trial as usual. Seeking a TRO is 
likely to lengthen and increase the 
costs of litigation, whereas a declar -
atory judgment, has the full effect 
of a final judgment on the merits 
and is quicker than more conven -
tional court proceedings.19 

Colorado’s Declaratory  
Judg ment Act Allows for  
Speedy Determination of  
Rights and Duties 

Colorado follows the Uniform 
Declaratory Judgment Act, codified in 
Colorado Revised Statute § 13-51-101 
et seq. Thereunder, declaratory judg -
ments are intended to be remedial, the 
purpose being to settle and afford relief 
from uncertainty and insecurity with 
respect to rights, status and other legal 
actions. “[I]t is intended to be liberally 
construed and administered.”20 
According to the Act,  

Courts of record within their 
respective jurisdictions have 
power to declare rights, status, 
and other legal relations whether 
or not further relief is or could be 
claimed. No action or proceeding 
shall be open to objection on the 
ground that a declaratory judg -
ment or decree is prayed for. The 
declaration may be either affirma -
tive or negative in form and effect; 
and such declarations shall have 
the force and effect of a final 
judgment or decree.21 

Mirroring the Declaratory Judgment 
Act, C.R.C.P. 57 provides that 

District and superior courts 
with in their respective jurisdictions 
shall have power to declare rights, 
status, and other legal relations 
whether or not further relief is or 
could be claimed. No action or 
proceedings shall be open to ob -
jection on the ground that a 

declaratory judgment or decree is 
prayed for.22  

The declaration may be either affirm -
ative or negative in form and effect; and 
such declarations shall have the force 
and effect of a final judgment or decree.  

Either party can move for declaratory 
judgment at any time; it is advisable to 
include a request for declaratory judg -
ment claim in the initial pleadings. 
There must be a presently existing 
controversy; the fact that there may 
arise some controversy in the future is 
not sufficient to allow a party to invoke 
the court’s declaratory jurisdiction.23 
The ultimate test to determine whether 
plaintiff may seek a declaratory 
judgment, therefore, is whether that 
plaintiff can “demonstrate that there is 
an existing legal controversy that can 
be effectively resolved by a declaratory 
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judgment, and not a mere possibility of 
a future legal dispute over some issue.”24 
In exercising its discretion to determine 
whether to allow an anticipatory declar -
atory judgment action to proceed, the 
trial court applies a three-part test: (1) 
there must be an actual, justiciable 
controversy, not the mere possibility of 
a future controversy; (2) the declaratory 
judgment must fully and finally resolve 
the uncertainty and controversy as to 
all parties to the dispute; and (3) the 
declaratory action must be independ -
ent of and separable from the 
underlying action.25 

Declaratory judgment in a case in -
volving the validity of a non-compete 
agreement may proceed even before 
discovery occurs if the judge deter -
mines that the factual disputes that 
exist may be resolved at the hearing.26 
The presiding judge has discretion to 
decide when declaratory judgment may 
be issued,27 and cases that present 
substantial or material factual disputes 
may require discovery before the judge 
is willing to consider the motion.28  

The party requesting relief typically 
has the burden of proof.29 However, 
under Colorado law and in disputes 
concerning the validity of a non-compete 
agreement, the burden is on the party 
seeking to prove that an exception to 
the general unenforceability of a non-
compete agreement applies.30 In 
Colo rado courts and in cases where a 
party seeks declaratory judgment that a 
noncompete clause does not apply, it 
remains unclear if the typical burden of 
proof would apply to the party seeking 
the relief or if the abovementioned 
statute flips the burden to an employer.31  

In a Rule 57 proceeding, judges are 
fully empowered to engage in fact-
finding and to weigh the credibility of 
the parties’ respective witnesses, to make 
credibility determinations, where 
needed.32 The credibility of the witnesses 

and the inferences and conclusions to 
be drawn from the evidence are within 
the province of the trial court, and its 
findings will not be disturbed on appeal 
unless they are manifestly erroneous.33 

In our case, the judge noted that our 
client carried the burden of proof 
because she and her new employer had 
moved for declaratory judgment. Despite 
this burden shift, use of this procedure 
was advantageous to the former em -
ployee and her new employer because 
the judge appeared to take seriously, 
the reality that the question of enforce -
ability of the restrictive covenant was a 
significant issue in the business and 
personal lives of the parties, and was 
motivated to decide the case so that the 
parties would be informed regarding 
their contractual obligations.   

Colorado’s Trade  
Secrets Exception  

A trade secret, according to the Colo -
rado Uniform Trade Secrets Act 
(UTSA), C.R.S. §§ 7-74-101 to -110, is:  

[T]he whole or any portion or 
phase of any scientific or technical 
information, design, process, pro -
ced ure, formula, improvement, 
confidential business or financial 
information, listing of names, 
addresses, or telephone numbers, 
or other information relating to 
any busi n  ess or profession which 
is secret and of value.34 

 “A trade secret ‘may consist of any 
formula, pattern, device, or compilation 
of information which is used in one’s 
business, and which gives [the pos ses sor] 
an opportunity to obtain an advantage 
over competitors who do not know or 
use it.’”35 “To be a “trade secret” the 
owner thereof must have taken measures 
to prevent the secret from becoming 
available to persons other than those 
selected by the owner to have access 
thereto for limited purposes.”36 

Colorado courts also use a six-factor 
test, supplementary to the UTSA, to 
determine whether something qualifies 
as a “trade secret”:  

(1) the extent to which the 
information is known outside the 
business;  

(2) the extent to which it is 
known to those inside the 
business, i.e., by the employees;  

(3) the precautions taken by 
the holder of the trade secret to 
guard the secrecy of the 
information;  

(4) the savings effected and the 
value to the holder in having the 
information as against competitors;  

(5) the amount of effort or 
money expended in obtaining and 
developing the information; and  

(6) the amount of time and 
expense it would take for others 
to acquire and duplicate the 
information. 37 

There are no reported decisions in 
Colorado addressing the issue of 
whether a medical database or patient 
list is a trade secret in Colorado. In 
other circumstances, Colorado courts 
have held that a customer list may be a 
trade secret38 while a list of potential 
employers is not. For example, a 
professional recruiter’s—or “head-
hunter’s”—list of employer-clients was 
held to not be a trade secret because 
such a list could be ascertained by the 
public; however, the recruiter’s list of 
possible employee candidates looking 
for work, was a trade secret in that 
case.39 In the United States District 
Court case Doubleclick, Inc. v. Paikin, 
the District Court noted that a list of 
customers targeted for a certain sales 
strategy is a “potential” trade secret, 
but the existence of other trade secrets 
was the determining factor in that case, 
with the court finding that the employer 
there had met its burden of showing 
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that the employer had trade secrets and 
that the former executive employee at 
issue in that case, knew of them.40 

In our recent physician assistant case, 
the district court found that the employee 
accessed the medical database of the 
practice on a daily basis but did not 
access other practice information and 
had no need to access those items to 
perform her duties. The employer there 
relied on DoubleClick, Management 
Recruiters of Boulder, and authorities 
from other jurisdictions that had express -
ly decided that the medical “patient list” 
may be a trade secret. Another fact found, 
of apparent significance, was that the 
employer, while asserting the primacy 
of database access in its claim that the 
covenant was necessary to protect trade 
secrets, did not turn off her access after 
she was terminated, allowing her access 
until nearly a week after her departure. 
This fact demonstrated that the employer 
did not take reasonable measures to 
keep the information secret, thus under -
 mining the argument of secrecy. Second, 
there was no testimony or evidence to 
demonstrate that the em ployee ever ac -
cessed the patient list database at any 
time other than in the course of her work. 

Managerial Employee Exception 

Determining whether the “executive 
and management personnel” exception 
applies is a question of fact for the 
court.41 While there is no clear test to 
determine whether the “management 
personnel” exception applies, the court 
in McQuate announcing that the follow -
ing factors should be considered:  
1) whether the employee exercised 
super visory capacity or was “in charge”; 
2) whether the employee acted in an 
unsupervised capacity; 3) whether the 
employee was paid based on produc -
tion; 4) and whether the employee had 
hiring or firing capacity.42 The language 
of this exception is very loose, however 
courts have insisted that an employee 

must have genuine control over man -
agement of the business, and/or 
significant supervisory duties, for this 
exception to apply.  

For example, in Optimus Corp. v. 
Starck,43 an employee was found to be 
professional staff where he was a project 
lead for the company’s largest contract, 
and the company “valued [his] opinions 
and knowledge, perhaps, above those 
of any of its other employees;”44 how -
ever, in ACCU, Inc. v. Hardman,45 one 
of the company’s property managers 
did not meet this exception. In Digital 
Globe, Inc. v. Paladino, 46 the court 
considered a former employee to fit the 
management exception due to his high 
salary, his level and position within the 
company, his authority to hire, and the 
extent of the responsibility placed with 
him to manage a critical aspect of the 
company’s business.47 In yet another 
example, the Tenth Circuit Court of 
Appeals had difficulty ascertaining 
whether industrial hygienists constituted 
professional staff when they performed 
services for their former employer’s 
clients instead of the employer; in the 
face of that challenge, the court remanded 
for further analysis.48  

In our case, the court found that our 
client performed clinical dermatology 
services only; she did not manage any 
aspect of the business. Despite some 
testimony to the contrary, the court 
found that she did not have the authority 
to hire or fire employees, supervise 
medical assistants or anyone else, con -
duct performance reviews, discipline 
employees, initiate performance im prove -
ment plans, recommend promotions, 
demotions or raises, set or implement 
company policies, or otherwise engage 
in administrative company functions 
other than complete patient charts. The 
fact that the practice she worked in had 
been purchased by a national manage -
ment company before she signed the 
non-compete, may have helped the 

employee here, to the extent that after 
the practice was purchased, some 
management functions were handled 
by a centralized office established to 
support the various medical practices 
owned by the conglomerate interest. 
While not discussed in the case, being 
purchased by a national practice would 
come with an explicit or implicit bene -
fit for the medical practitioners, of no 
longer having to run the business in 
addition to practicing medicine.  

Conclusion 

Colorado’s declaratory judgment 
statute and procedures allow for faster 
and more economical resolution of the 
important question of whether a non-
compete is enforceable. The controversy 
presented by a non-compete is sig ni -
ficant and relatable, so a presiding 
judge is likely to prioritize your case 
on declaratory judgment and assist in 
bringing it to final resolution.  sss  

Since 1999, Ms. Bellac has owned and 
managed Patricia S. Bellac Law Firm (PSB 
Law), which has recently expanded to 
include three employees. Emphasizing 
excellence in employment and business 
law, she brings an extraordinary amount 
of compassion into her work and experi-
ences joy in helping clients through diffi-
cult situations. She has represented 
thousands of individuals and businesses 
and brings a balanced and unique per-
spective to her practice.  
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beginning with the prima facie 
elements of your claim, then 
“locking down” the facts.1 While 
depositions are, of course, a way 
to discover facts, they are also 
useful for identifying what facts 
are missing and what facts are 
undisputed by the parties.2 
Lastly, depositions can be used 
to preemptively neutralize affirm -
ative defenses before facing a motion or trial.3 

Chapter 8, Scope of the 30(b)(6) Notice, informs the 
reader that the notice of a 30(b)(6) has no limitation under 
Rule 30(b)(6); rather the 30(b)(6) deposition may seek any 
information that is discoverable under F.R.C.P. 26(b)(1).4 
This chapter touches on the purpose of discovery as stated 
in F.R.C.P. 26(b)(1) which is important because pursuant to 
the rule counsel has a duty to make a reasonable inquiry as 
to the existence of discoverable documents and to assure 
their production, which requires more than just accepting 
the client’s word for the matter.5 This standard is important 
when seeking information from a 30(b)(6) deponent. It is 
common for defendant organizations to attempt to limit the 
area of inquiry. To confidently respond to those objections, 
it is important to know the foundation of discovery. Beyond 
requesting information about the facts of the case, topics 
included in a 30(b)(6) notice may include requests of the 
organization’s subjective beliefs, opinions, and interpre -
tation of documents and events.6 This chapter includes 
examples on each category of topics listed above to show 
how these different categories can play an important part of 
discovery. The chapter also includes sample topics to 
include in a 30(b)(6) notice.7  

A 30(b)(6) deposition may also be used as a tool for 
process-based discovery as described in Chapter 11, Process-
Based Discovery. Process-based discovery is an inquiry 
into the process the other party used to produce requested 
information or documentation.8 Process-based discovery is 
appropriate when (1) responses to written discovery appears 

Mr. Kosieradzki outdid himself with this book – which 
serves as a guide for tackling 30(b)(6) depositions. 

This is a 594-page guide that includes a compilation of the 
statutory and case law that dictates the purpose and structure 
of a 30(b)(6) deposition. Plaintiff attorneys in various areas 
of the law, including employment law, understand that the 
deposition of the corporate party is a critical part of dis covery. 
The book even starts with a great cover picture.  

This book breaks down why taking a 30(b)(6) deposition 
is important, the types of information that can be learned dur -
ing a 30(b)(6) deposition, and the true scope of a 30(b)(6) 
deposition. The book contains tips and strategic information 
that even experienced attorneys benefit from learning for their 
next 30(b)(6) deposition. Moreover, it provides an overarching 
theme of assisting attorneys to effectively tackle the hurdles that 
occur when dealing with a corporate defendant. Although 
seasoned attorneys will learn something new from this book, 
or be reminded of helpful procedures, any attorney taking his or 
her first 30(b)(6) deposition will find it an invaluable resource.  

The book has an ample table of content which directs the 
reader to different aspects of preparing and conducting a 
30(b)(6) deposition, including legally backed responses to 
opposing counsel’s improper objections, and opposing 
counsel’s obligations to the prepare a 30(b)(6) deponent for 
the deposition.  

The book consists of sixteen chapters, each of which is 
broken down into easy-to-follow subparts, and each contains 
a helpful list that summarizes the content of the chapter. 
Throughout the chapters, Mr. Kosieradzki includes helpful 
examples when explaining a topic and how the information 
may play out in your practice. Some examples also provide 
much needed comic relief when learning about how to im -
prove your 30(b)(6) deposition related strategy. This review 
will touch on those chapters that go beyond reciting the langu -
age of Rule 30(b)(6) and how to properly notice a deposition.  

Chapter 2 of the book, titled Building a Record, breaks 
down the purpose and types of information that can be 
learned at a 30(b)(6) deposition. Mr. Kosieradzki suggests 
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30(b)(6) Deposing Corporations,  
Organizations & the Government, 2nd ed. 
Written by Mark R. Kosieradzki
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incomplete; (2) fail ure to share informa -
tion during a meet-and-confer to resolve 
a discovery dispute; or (3) information 
exchanged is provided in an illegible 
format.9 The chapter dis cusses case law 
where courts have permitted process-
based discovery for the categories 
listed above.10 This chap ter provides 
useful insight on when and how to seek 
process-based discovery assistance from 
a court when plaintiff’s counsel has 
suspensions about whether additional 
documents in fact exist, but were not 
produced. Lastly, the chapter advises 
attorneys how to use a 30(b)(6) deposi -
tion when it is believed that electronically 
stored information (ESI) was destroyed.11  

The deposition of an individual who 
has been designated as an agent of the 
organization for the 30(b)(6) deposition 
has certain requirements which are dis -
cussed in Chapter 13, Duty to Prepare. 
The response “I don’t know” should 
not occur at a 30(b)(6) deposi tion.12 
The organization has an obligation to 
designate one or more persons to 
testify on the matter specified in the 
deposition’s notice and it also has a 
duty to prepare its witness(es). Produc -
ing a witness who does not have the 
requisite institutional knowledge is 
sanctionable. Moreover, if the 30(b)(6) 
deponent is not an officer, director, or 
managing agent, that employee must 
consent to bind the organization with 
their answers.13 Next, the chapter dis -
cusses in detail the organization’s duty 
to properly prepare the 30(b)(6) depo -
nent.14 A guide of potential ques tions to 
ask in a 30(b)(6) deposition regarding 
the witness’s preparation is included at 
the end of the chapter.15 Don’t forget, if 
the witness is not prepared on all 
noticed topics, the responding party 
has a duty to provide someone else! 

The next chapter, Chapter 14, Scope 
of Inquiry, discusses the proper scope 
of a 30(b)(6) deposition. Limiting the 

scope of a 30(b)(6) depo sition is not 
allowed.16 While the other party must 
prepare the witness on topics listed in 
the 30(b)(6) notice, that does not limit 
the scope of the ques tions that may be 
asked during the de position.17 This chap -
ter discusses court rulings across the 
different cir cuits. It is im portant to note 
that answers to questions outside of the 
scope of the 30(b)(6) notice are not bind -
ing upon the organ ization. A defending 
attorney cannot instruct a witness not 
to answer a ques tion.18 They can only 
object and make a record that the ques -
tion is “beyond the scope” of the notice.19 
This chap  ter provides helpful insight on 
how courts view 30(b)(6) deposition 
issues related to the scope and how to 
respond when opposing counsel at -
tempts to limit your deposition.  

Chapter 15 goes into detail on depo -
sition obstruction, including dif ferent 
tactics opposing counsel may use, how 
it is not proper, and how to pursue sanc -
tions for such actions.20 The chapter 
also includes examples on how to 
make a record of opposing counsel’s 
obstruction tactics.21 

The remaining chapters discuss how 
to use the information gained from a 
30(b)(6) deposition to bind the organi -
zation and how to use the testimony at 
trial. Because a 30(b)(6) deposition 
binds the organization there are certain 
consequences if the witness is not pre -
pared or refused to provide certain 
evidence/information, including having 
responsive information excluded from 
trial.22 The book ends with a discussion 
of how to deal with changing testimony 
at trial and provides uses for bringing 
30(b)(6) deposition testimony into 
evidence at trial.23 

This book is well worth the price. 
Christine Breen, senior associate at 
Truhlar and Truhlar, LLP, and Kaitlin 
both read the book while preparing for 
depositions. Christine deposed the 

30(b)(6) designee in the case while 
both attorneys worked to prepare for 
depositions. She was able to immedi -
ately use the practical advice in the 
book. Christine was able to get ad -
ditional deposition time due to the 
designee’s lack of knowledge and 
preparation of certain topics in the 
30(b)(6) notice. Christine also con -
fidently and accurately responded to 
opposing counsel’s objections re gard -
ing the scope of questioning.       sss 

Kaitlin Spittell is an associate attorney at 
Truhlar and Truhlar, LLP. in Centennial, 
Colorado. She primarily practices plain-
tiff-side employment law and leads the 
firm’s State Personnel Board practice.  
Kaitlin was designated a Colorado Super 
Lawyer – Rising Star in 2020 and 2021 in 
Employment & Labor. 
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Most lawyers will agree that law school often leaves 
newly minted lawyers woefully underprepared for the 

day-to-day reality of practicing law. Sure, law school teaches 
us the black letter law and how to “think like a lawyer”—
important skills for any attorney—but there is much more to 
the art of lawyering that most law schools overlook. As law -
yers representing people, we must be able to meet our clients 
where they are—messy emotions and all—because ultimately, 
we work as their storytellers when we convey their case to 
an insurance adjuster, a mediator, or a jury, and we do our 
clients a huge disservice if we rely only on the law and ignore 
the emotional core of their situation.  

Fortunately, there are many teachers dedicated to filling 
that void for plaintiffs’ lawyers, and one of the country’s most 
prominent proponents of teaching lawyers how to step into 
their clients’ shoes is Colorado’s own Jesse Wilson. Jesse is a 
Julliard-trained actor turned nationally renowned trial consult -
ant. He has helped lawyers throughout the country attain seven, 
eight, and nine-figure verdicts. I recently talked with Jesse 
about his counterintuitive victim-to-victor approach to framing 
our clients’ winning stories, his new Trial Guides book Wit -
ness Preparation: How to Tell the Winning Story (out later 
this year), and why he thinks joy is the hardest (yet most 
important) emotion for trial lawyers to embrace. Below is 
an excerpt of our talk, which began with me asking Jesse 
about his favorite question when working with lawyers and 
their clients: “who do you love, what do you love?”  
JESSE: Well, Tim, that’s the very first question I usually 
ask when I work on cases. That sets the stage for telling the 
victor story, which is the approach I’ve been taking and teach -
ing ever since I stepped into this role as a jury trial consultant. 
When you go to what somebody loves, when you ask that 
question— “who do you love and what do you love?”—it 
will not only give you insight into who they are, but it gets 
them almost immediately out of themselves. You didn’t ask 
me, what do I like or sort of, what’s a hobby? That’s because 
that gets you nowhere, but love is a different story. Why do 
you love that? It’s a really good starting point. 
Tim: One thing you said that struck me was that it sort of 
gets them out of that victim trap and out of their head. What’s 

Finding the Joy 

By Tim Garvey (Interview of Jesse Wilson )

important about that? Then I think we can get into where are 
you coming from, and how can we help lawyers with this? 
JESSE: We forget that when we talk about storytelling, you 
[the trial lawyer] really are a director. The very first thing a 
director has to do to put on the show is to cast. You want to 
cast your client in the right role, but more often than not, 
your client has painfully cast themselves in the wrong role 
as the victim. Why? Because they are the victim. They’re in 
pain, they’re scared, they’re hopeless. Somebody close to 
them has been taken from them. Everything in them tells 
them they’re the victim and the bad lawyer will say, “We 
agree.” Then they don’t go on from there and then what you 
have is lawyer and witness, both painfully cast in the wrong 
roles. It really comes down to smart casting. You’re the 
director, how are you going to cast your character, your 
client? It’s really simple: the victor. Easier said than done. 
TIM: The victim versus the victor. People come to us as 
attorneys and they say, “I have been hurt, somebody hurt 
me, somebody took something from me. I’m a victim.” Our 
job as attorneys is to get juries to award money to our clients 
because it’s the only justice we’ve got based on what’s been 
taken from them. Why is casting them as the victim wrong? 
JESSE: It’s wrong because nobody cares about victims. 
Jurors only care about one thing—themselves. What ultimate -
ly is going to get a juror to want to advocate for your client is 



58 April – June 2021 Trial Talk Colorado Trial Lawyers Association

if they see something within your client that reminds them of 
themselves. My background is in theater, so that’s where it 
began; but it really began when I started reading Moe Levine, 
and Moe Levine’s whole thing is, “It’s not what they took, it’s 
what they left behind.” What does that mean? Your job is to 
define your victim, not by what has been taken from them, 
but by the strength of overcoming what has been taken from 
them. The operative word is overcoming. What you’re saying 
to your jurors is this: “despite all that has been taken from 
them, look at what they are doing to continue to persevere, 
to not give up.” That’s the victor story and when you do that, 
you raise your damage model enormously. Despite all this, 
look at what they’re doing. If you just tell the victim story—
all that’s been taken from them—nobody cares because you 
haven’t shown me who they really are. You’ve defined your 
client as the victim, but that’s miscasting. Who they are is not 
the victim; who they are is a strong, tough person who, despite 
all this, is not giving up. When you take that approach, that is 
a game changing approach, but that scares most attorneys. 
TIM: If I’m sitting as a juror and I’m just hearing somebody 
whine all day, I’m not thinking I really want to stand up for 
this person, I don’t really want to do something to fight for 
this person, right?  
JESSE: That’s not somebody I want to help. It’s not that 
we can’t appreciate their situation, it’s just that we simply 
don’t care. Jurors come there, first of all, like Sari de la 
Motte reminds us, they don’t want to be there. They are 
hostages. There’s that and then on top of that, they’re not 
lawyers and so what are they seeing here? They’re seeing 
something that they’re expecting, which is the sob story, 
the whine story. But then all of a sudden, now when you 
introduce the idea that despite all this, look at what your 
client is doing. What I say is, instead of highlighting the 
“can’t” story, show the “can” story. 
TIM: Tell me more.  
JESSE: We’re going to hear about the can’t story from ev -
erybody else. We’re going to hear it from other people who 
are close to the victim. We’re going to hear from everybody 
except for the victim, who should never be talking about 
what they can’t do, that needs to be from everybody else. 
Let your hero, let your victor talk about what they can do. 
The victor story is within all of us. You’re triggering 
something that reminds them of who they are and who they 
love. I wouldn’t give up for my wife, I wouldn’t give up for 
my son, I want to be that guy who never gives up.  
TIM: We root for Rocky, even though he gets his ass kicked, 
right? Because he keeps getting up and trying again.  

JESSE: Absolutely. Let’s go to the big, bad elephant in the 
room. So many lawyers worry, “wait a minute, if I show that 
my guy, my woman, my victor is kicking ass, then my damage 
model is going to tank because the jurors are going to say 
that they’re doing great.” No, it’s just the opposite. As Mel 
[Orchard] says, “show the tiny victories.” [You have a client 
who on most days can’t even get out of her chair by herself, 
but on a good day, she can.] When you show that tiny victory, 
it’s amazing what happens to your damage model. We just 
collectively, impulsively feel all right, it’s like the jurors are 
the hands that can get that old lady out of the chair. That is the 
transfer. Now you’re empowering your jurors to want to help 
them out of the chair. What you’re doing is you’re instill ing 
within your jurors the vision for what the future could look like. 
  Another question I always ask when I work with witnesses 
is “if the magic wand were waved, and justice were delivered, 
where would we like to see you?” More often than not, you 
want to get the witness to get beyond the point of, “Well, so 
you’re saying once I’ve got my money, right, once they’ve 
rendered a verdict …, you’re asking me to take myself in 
time to what it is that really matters to me?” They’ll get more 
specific to things you might want to hear like, “I might learn 
how to forgive my father,” or “I might have a better relation -
ship with my son,” or “I’ll learn to be able to go to that 
grave stone one day and actually tell funny stories to my wife.” 
Those moments are priceless—and they have nothing neces -
sarily to do with the trial—but they have everything to do 
with the trial because that’s a human story. Your job as a 
lawyer is to allow the jurors to have a vision for what their 
future could be beyond justice, right?  
  The victor concept goes really deep, and it all has to do 
right there at the beginning with the right casting and it’s 
really simple. Once again, I’m here to tell the victor story, 
and it’s amazing how far that goes because something else 
changes along the way and it isn’t just your witness. It’s you, 
it’s your credibility. You standing in front of your jurors and 
telling the victory story gives you so much more credibility 
than you standing in front of your jurors giving the sob story—
standing up there and saying all the things that they can’t do. 
You obviously have to tell about that, it’s called your dam -
ages. But you better balance it out with more victor story 
examples. The victor story examples will allow for us to go 
on board with all the bad shit that we’re going to hear about. 
TIM: All right. Let’s say I’m feeling brave. I’m an attorney 
that’s willing to take this leap with you. What does that look 
like? How do we get there? 
JESSE: Give me a client that you have in mind. 
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TIM: Sally was in a wheelchair. She 
had had 50 surgeries in her knees by 
the time she was 50. Coming out of the 
mall, her chair got caught in a defect. She 
was tossed from the chair and herniated 
a couple of discs in her back. Her back 
was always strong [before the fall] and 
now her back is weak. She can’t count 
on her upper body, she can’t count on 
her lower body, and she’s feeling pretty 
victimized by herself. 
JESSE: Let’s do this really briefly. 
Sally, who do you love? What do you 
love? Your first job is to capture her 
emotional truth. That’s your very first 
thing, capture her emotional truth. Who 
does she love? Who do you love and 
what do you love, in first person, Sally. 
TIM: I love my family. I’m a caretaker 
for my family, and I love horses, and I 
love nature. I love being out in nature 
and camping, and I find it therapeutic, 
and I find it difficult to do when I’m in 
a wheelchair. 

JESSE: Let’s go to the very first thing 
you said, you love your family. Who in 
your family?  
TIM: My mom moved out here to be 
with me and so that I could help take 
care of her in her older age, and my 
niece moved out here, too, and I take 
care of her as well, so the two of them. 
JESSE: If the magic wand were waved, 
Sally, and justice were delivered, where 
would you like to see yourself? 
TIM: I would like to see myself stand -
ing on top of a fourteener in Colorado 
with my mom and my niece.  
JESSE: You were doing a lot of hik ing 
before your injury... this is something 
that you like to do? 
TIM: I mean, it was always difficult 
for me just because of the condition of 
my knees, but I love horses and horses 
helped me hike. They were an extension 
of me, they could be my legs in a lot of 

instances when I couldn’t do it, but 
riding horses now is difficult with my 
back hurting all the time. 
JESSE: Give me a scene before you 
got injured, Sally, where you were 
riding horses and this is before you got 
injured and your horses were, you said, 
your legs, right? 
TIM: They would substitute for that 
sometimes. I’ve ridden horses since I 
was a child. 
JESSE: You’re saying you’re not able 
to ride horses now? 
TIM: I try it. It hurts. They go up and 
down like this, my back goes up and 
down like that and with herniated discs 
that doesn’t feel so good. 
JESSE: Tell me about a time when 
you tried. Give me an example of 
trying, Sally. 
TIM: Well, I mean, I still try to ride. 
I’ll take my niece riding. Sometimes 
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she takes regular lessons, and if I’m 
feeling good on that day, I’ll jump on 
one of the old horses that can’t really 
gallop anymore and just saunter about 
the ring in a circle. 
JESSE: And that pain, I’d imagine, is 
probably pretty tough, right? 
TIM: On the slow horse that doesn’t 
trot up and down and just takes it really 
slow, it can be tolerable—on a good day. 
JESSE: Is there a goal that you have 
with the riding of these horses? I mean, 
for instance, do you go from 10 or 15 
minutes to 20 minutes?  
TIM: Oh, yeah. I mean, if we’re talk -
ing a magic wand, sure. I mean, I would 
love to take a horse on a trail ride or up 
and down a mountain, but for right now 
it’s five to 10 minutes at a time, and 
then even on that slow, old horse pace, 
it gets to be too much at that point. 

JESSE: Okay. Great. Let’s stop right 
there. Right there what we’ve done is 
at least allow Sally to imagine if the 
magic wand were waved. The magic 
wand wave moment is huge. It’s, 
“Hey, I want to go to Disneyland, 
right?” This is Sally’s Disneyland. 
Let her hold on to that, let her fantasize, 
let her dream. Allow Sally to imagine 
what it would be like if those five to 
10minutes stretch to maybe a whole day 
where she was able to go up to a four -
teener with her old legs, i.e., her horse 
getting on top of the mountain. 
TIM: Let me jump in really quick here 
and breaking character and just convers -
ing with you. What’s resonating with 
me here is that this approach really helps 
you get to your client’s core identity, 
right? I guess that goes back to the, who 
are you and what do you love? You get 
to have these resonant conversations 

and that’s a hell of a lot more powerful 
than, “so you can’t go golfing once a 
month anymore. What else?” 
JESSE:That’s exactly right. It’s like a 
bank deposit. Once you deposit her 
strength, then you can withdraw the 
pain. Now, you can talk to her about 
all the things she tries to do, but key -
word: try. “Sally, you told me that you 
barely ride for five minutes, right? My 
guess is, Sally, it probably took a long 
time just to get to one minute.” She’ll 
say, “Oh yes.” Once you planted that 
vision [of her hope for the future], 
now you can really start creating a 
real scene, a story that will allow you 
to frame your entire story, not just 
give you a great direct. 
  What I mean by that is here’s where 
we get to our four steps. Within the 
four steps—we’ll talk about this in a 
sec—but within the four steps are what 
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we just saw in Sally’s story, in her 
desire to ride her horse to get to the top 
of the mountain. What do you want 
and what’s getting in the way of what 
you want? What do I want? Sally 
wants to ride again. She wants to be 
able to ride as freely as she rode before 
her injuries. Obviously, what’s getting 
in the way of what she wants are her 
physical struggles, but let’s look deeper. 
  Now, you can ask, “But what about 
those bad days?” “Those bad days, well, 
beyond my body hurting,” she’ll tell you, 
“I don’t even know who I am anymore. 
I don’t even recognize the woman in the 
mirror.” “And, what does that feel like, 
Sally?” She’ll say, “it feels awful. It 
feels like I’ve lost my greatest sense of 
self.” “Tell me more ….”  
  You’re writing your opening right here 
right now within the first 10 minutes of 
your meeting with your client. You’re 

framing your entire case and your dam -
age story by those simple questions 
that go from who do you love and what 
do you love to, what do you want and 
what’s getting in the way of what you 
want and then, or actually first, if the 
magic wand were waved and justice 
were delivered, where would you like 
to see yourself? Then go into who do 
you want and what do you want? Then 
start to look a little bit deeper. Sally, I 
hear you want to get back on the horse 
and ride for a full day. That’s a physi cal 
thing. We know, Tim, there are always 
two stories going on. There’s the sur -
face story and there’s the beneath the 
surface story. Your job is to find the 
beneath the surface story. That’s the 
emotional theme of who your client is. 
That’s the glue between you and your 
jurors. Because that’s what’s going to 
allow all of us to see ourselves as 
Sally. It’s how you get to the golden 

rule without ever having to get to the 
golden rule. Jurors can’t help but put 
themselves in the shoes of that person. 
TIM: Because they care. 
JESSE: Because they care. Now there’s 
the biggest thing that’s going to get you 
out of the victim trap. Here’s the biggest 
thing that’s going to get you and your 
client out of the victim trap and it’s not 
enough just to be able to identify the 
victim story or victor story, it’s not 
enough just to be able to frame the 
victor story. There’s one major missing 
element that you cannot ignore. You’ve 
got to go the distance of holding your -
self truly accountable. If you’re going 
to tell the victor story and do it right, 
here’s what you got to have. There’s 
one element that scares the living shit 
out of attorneys, one thing, one emotion. 
You know what that is? 
TIM: For me, it’s joy. 



JESSE: Joy, you said it. What I’ll pain -
fully see is a lawyer standing up there and 
saying, “Sally is a woman who is trying 
to get back on the horse, and she’s really 
trying to get back to who she once was.” 
Now this is an inter view and so they 
won’t see the fact or hear the fact that 
I’m speaking in absolute monotone and 
there is no emotional connection whatso -
ever. Stories of joy mean that you’ve got 
to hold yourself accountable to feeling 
the joy, right? 
  This is a real tough thing for lawyers. 
Why? Because more often than not, I 
will hear from the attorney, “but I feel 
so bad for what has been taken from 
my clients. It’s hard for me to feel joy, 
Jesse, when I love Sally and I care 
about her,” and I get that. But you’re 
robbing Sally of who she really is. 
You’re robbing Sally of who she really 
is for us. You’re robbing us of how we 

need to see Sally and the only way we’re 
going to feel that is not just through the 
narrative, but the emotional connection 
behind the narrative, and that’s exactly 
what you just said: joy. You’ve got to 
free yourself of your fear of showing 
joy. When you show joy in front of 
your jurors and you allow your client 
to connect to joy, it’s the ultimate bank 
deposit. Because joy is the glue that 
truly connects you to your jurors.  
  The love that I have for my son is joy. 
I want to safeguard that. I don’t want 
anything to come in the way of taking 
that joy away from me. When you show 
me joy, when you show me Sally’s joy 
of getting up out of that horse and as 
excruciating as it is, how good it feels 
to get back on top of that horse and to 
see the faces of her family around and 
to smile, when you do that, I’m not 
think ing about Sally. I’m thinking 

about me and mine. I’m thinking about 
the things that give me joy. I’m think -
ing about the things that give my family 
joy. I’m thinking about my son never 
giving up. I’m thinking about my mom 
who’s not giving up. I’m thinking about 
my old dog in the back seat who doesn’t 
know he’s old, he still feels like he’s a 
puppy. That’s joy. Pain is not going to 
get me thinking of that. 
TIM: Exactly. Pain pushes you. As a 
juror, you hear a story of pain, I want 
nothing to do with that. You hear a 
story of joy, it draws you in, and then 
you care. 
JESSE: Joy draws you in.      sss 
Tim Garvey is a CTLA board member and 
an attor ney at McDermott Law where he 
sues insurance companies when they act 
like jerks. They keep him very busy.
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